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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Respondent/Appellee, 
v. 
TROY REES, 
Petitioner/Appellant 
Case No. 20010490-CA 
BRIEF OF APPELLEE 
JURISDICTIONAL STATEMENT AND NATURE OF PROCEEDINGS 
Petitioner appeals from the summary dismissal of his petition for extraordinary relief, 
filed on May 9,2001 in the Second Judicial District Court. This Court has jurisdiction under 
Utah Code Ann. §78-2a-3 (2)(2001). 
STATEMENT OF THE ISSUE 
AND STANDARD OF APPELLATE REVIEW 
Issue I: Was the petition improperly filed because it was filed under the criminal case 
number, rather than as a separate civil case? 
Standard of Review: The fact that the petition was filed under the criminal case 
number is not in dispute. Therefore whether the petition was improperly filed is an issue of 
law which is reviewed for correctness. State v. Pena. 869 P.2d 932, 936 (Utah 1994); see 
also State v. Beavers. 859 P.2d 9. 12 (Utah App. 1993). 
I 
Issue II: Did the criminal trial court have jurisdiction to rule on the petition? 
Standard of Review: Jurisdiction presents an issue of law, reviewable for . * 
correctness. Beaver v. Qwest. 2001 UT 81.1 8. 31 P.3d 1147. 
Issue III: Did the trial court properly dismiss the petition? 
Standard of Review: On appeal from a trial court's ruling on a post-conviction 
petition, the appellate court reviews the trial court's conclusions of law for correctness. 
Parsons v. Barnes. 871 P.2d 516, 519, (Utah 1994), cert.denied. 513 U.S. 966 (1994). 
Findings of fact are disturbed only if they are clearly erroneous. Matthews v. Galetka. 958 
P.2d 949, 950 (Utah App. 1998). 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
The following statutes and rules are contained in Addendum A: 
The Post Conviction Remedies Act - Utah Code Ann. § 78-35a-101 et seq. (2001) 
Utah Rule of Civil Procedure 65B (2001) 
Utah Rule of Civil Procedure 65C (2001) 
STATEMENT OF THE CASE 
Petitioner was charged with possession of marijuana with intent to distribute, a third 
degree felony, in violation of Utah Code Ann. § 58-37-8(l)(a)(iii) (1998 & Supp. 2000) (R. 
1). On June 3,1999, petitioner moved to suppress evidence seized pursuant to a warrantless 
search of his trailer home (R. 26). An evidentiary hearing on the motion was held on June 
15, 1999 (R. 35-37). However, petitioner did not file a supporting memorandum until 
October 7,1999, two days after the bench trial which was held on October 5,1999 (R. 55-5 7) 
2 
(see R. 103:201-205). The State's responsive memorandum was filed on October 15, 1999 
(R. 66-82). On October 21, 1999 the trial court denied petitioner's motion in an oral ruling 
(R. 104:2-5). The trial court then found petitioner guilty as charged (R. 104:5-7) and 
imposed a 0-5 year prison term, which was suspended in lieu of a 3 year probationary term 
(R. 86). Petitioner timely appealed (R. 95). 
This Court affirmed the conviction in an unpublished memorandum decision, State 
v. Rees, No. 991078-CA (Utah App. Feb. 1, 2001) (addendum B). On appeal, petitioner 
failed to incorporate the preliminary hearing transcript, the suppression hearing transcript, 
and the affidavit in support of the search warrant into the record. In the absence of an 
adequate record, this Court could not address the issues raised and presumed the correctness 
of the disposition made by the trial court. Id. 
On April 12, 2001, counsel for petitioner filed a motion to resentence in the 
underlying criminal case (R. 112 - addendum C). The trial court scheduled a hearing on the 
motion for April 26,2001 (addendum D). On April 26, the hearing was continued and reset 
for May 10, 2001. Id. 
On May 9, 2001, one day before the scheduled hearing on his motion to re-sentence, 
counsel for petitioner filed a petition for extraordinary relief (R. 121 - addendum E). The 
petition was filed under the original criminal case no. 991900480, instead of as a separate 
civil action. No new civil case was ever opened for the petition, and a new civil case number 
was not assigned to the petition. 
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On May 10,2001, the trial court dismissed the petition.[ In its minute entry, the court 
stated: "Court dismisses the petition and finds that the case has been adjudicated in the Court * 
of Appeals." (R. 128 - addendum F). The minute entry makes no mention of the motion to 
resentence. Id. Petitioner Rees now appeals the trial court's summary dismissal of his 
petition. 
STATEMENT OF THE FACTS 
The facts essential to this appeal are included in the statement of the case (and in the 
argument). The facts from the underlying criminal case are not essential to this appeal. 
However, the facts of the underlying criminal conviction, taken from the State's brief in the 
direct appeal (case no. 991078-CA), are included as addendum G. Those facts are stated in 
the light most favorable to the bench verdict. See Johnson v. Higlev, 1999 UT App 278, ^|2, 
989 P.2d 61, 61 (bench trial). 
SUMMARY OF THE ARGUMENT 
The petition was properly dismissed because it was improperly filed in the criminal 
case, rather than as a separate civil action. (In addition, the petition was improperly filed 
under Utah Rule of Civil Procedure 65B rather than 65C.) The petition was also 
appropriately dismissed for lack of jurisdiction. A valid sentence had been imposed and the 
1
 The criminal prosecutor was present in court on May 10th. However, "[i]f the 
petition is a challenge to a felony conviction or sentence, the respondent is the state of 
Utah represented by the Attorney General." Utah R. Civ. P. 65C(h) (2001). The office of 
the Attorney General was never notified that a petition had been filed, and was not 
present on May 10th when the petition was dismissed (addendum D). 
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conviction and sentence were affirmed on appeal. Therefore the criminal case was closed. 
The trial court did not have jurisdiction to make additional rulings in the criminal case. 
Finally, the petition was properly dismissed because it did not state a claim for which relief 
could be granted. This Court should therefore affirm dismissal of the petition. 
The appropriate remedy for petitioner would have been to properly file a petition for 
post-conviction relief as a separate civil action pursuant to Utah Rules of Civil Procedure 
65C and Utah Code Ann. § 78-35a-101 et seq. (2001). In addition, a petition must state an 
appropriate ground for relief pursuant to Utah Code Ann. § 78-35a-104 (such as ineffective 
assistance of appellate counsel - see Id. at 106(2)). 
ARGUMENT 
I. THE PETITION WAS PROPERLY DISMISSED BECAUSE IT 
WAS IMPROPERLY FILED. 
Petitioner improperly filed his petition in the underlying criminal case, rather than as 
a separate civil action. Petitioner filed his petition as a petition for extraordinary relief under 
Utah Rule of Civil Procedure 65B(a)(b) (addendum E).2 Under either rule 65B or rule 65C, 
2
 Petitioner improperly filed his petition as a petition for extraordinary relief under 
Utah Rule of Civil Procedure 65B(a)(b) (addendum E). Because of the nature of the 
petition, it is more properly a petition for post-conviction relief under Rule 65C. "In 
determining the character of a motion, the substance of the motion, not its caption, is 
controlling." State v. Parker. 872 P.2d 1041, 1044 (Utah App. 1994). Likewise, the 
character of a petition must be determined by its substance and the relief it seeks rather 
than by its caption. 
Rule 65C contains the procedural provisions for the filing and commencement of a 
petition for post-conviction relief under the Post-Conviction Remedies Act ("the Act"), 
Utah Code Ann. §78-35a-101 et seq. (2001). The Act provides a substantive legal 
5 
the petition should have been filed as civil action separate from the criminal case. See Utah 
R. Civ. P. 65B(b)(2) and 65C(b) (2001). See also Shunkv.Fuchs. 2000 WL 33250566, Nos. 
20000192-CA, 20000193-CA (Utah App. May 4,2000) (unpublished memorandum decision) 
(petition "was filed in the underlying criminal case rather than in a separate civil action, as 
required by Rule 65C") (addendum H). 
There is no provision for filing a civil petition for post-conviction relief in the 
underlying criminal case. The petition was improperly filed under the criminal case number 
and was therefore properly dismissed. Improper filing was not the reason given by the trial 
court for the dismissal. However, this court may affirm the trial court on any proper ground. 
See Otteson v. Dep't of Human Serv., 945 P.2d 170,172 (Utah App. 1997); Buehner Block 
Co. v. UWC Assoc. 752 P.2d 892, 895 (Utah 1988). This court should therefore affirm the 
summary dismissal of the petition. 
remedy for those who wish to "challenge a conviction or sentence for a criminal offense." 
Utah Code Ann. § 78-35a-102(l) (1996). On the other hand, Rule 65B(b) governs the 
procedures for those who claim they have otherwise "been wrongfully restrained of 
personal liberty." Utah R. Civ. P. 65B(b) (1998); Utah R. Civ. P. 65B, Advisory 
Committee Note (1998). In contrast to Rule 65C, Rule 65B(b) governs claims relating to 
the terms or conditions of confinement. See Utah R. Civ. P. 65C, Advisory Committee 
Note: see also Lucero v. Warden. 841 P.2d 1230, 1231 (Utah App. 1992). 
In this case, petitioner did not challenge the terms or conditions of his confinement 
but instead challenged his very conviction and sentence, claiming that he was "denied his 
Constitutional right to appeal" (addendum E). Accordingly, the petition should have been 
filed under Rule 65C and governed by the Post-Conviction Remedies Act. 
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II. THE PETITION WAS PROPERLY DISMISSED FOR LACK OF 
JURISDICTION. 
The petition was properly dismissed because the court lacked jurisdiction. The 
criminal case was complete and judgment was final. A valid sentence had been imposed, the 
conviction and sentence were affirmed on appeal, and the appeal was remitted. Therefore 
the criminal case was closed. 
A judgment is final following affirmance on appeal, when nothing is remanded for 
the trial court to reconsider or decide. See Schonev v. Memorial Estates, Inc., 863 P.2d 59, 
61 (Utah App. 1993). As a general rule, a trial court loses jurisdiction once an appeal is 
perfected. See Saunders v. Sharp, 818 P.2d 574, 577 (Utah App. 1991); Frost v. District 
Court, 83 P.2d 737 (Utah 1938). This case was not returned to the trial court, thus the 
criminal trial court no longer had jurisdiction to make additional rulings in the underlying 
criminal case.3 "When a matter is outside the court's jurisdiction, it retains only the authority 
3
 Petitioner had also filed a motion to resentence under the criminal case number. 
From the court docket, it does not appear that the trial court ever ruled on this motion. In 
State v. Montova, 825 P.2d 676 (Utah Ct. App. 1991), the State stipulated with Montoya 
to a resentencing, without Montoya ever filing a petition for post-conviction relief. This 
Court said: "We find no merit to this procedure and deem such manipulation of the 
judicial system highly inappropriate. If the defendant has a legitimate claim that his 
constitutional right to a fair trial was violated because he was denied effective assistance 
of counsel, he should follow the procedures under Rule 65B(i) as outlined in Johnson." 
Id. at 679. (State v. Johnson, 635 P.2d 36 (Utah 1981) refers to Rule 65B because it was 
the appropriate rule at the time. However, Rule 65C went into effect in 1996, and is now 
the appropriate rule governing post-conviction relief). 
7 
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to dismiss the action." Varian-Eimac v. Lamoreaux, 767 P.2d 569, 570 (Utah App. 1989). 
See also Anderson v. Cache County Corp.. 2000 UT App 41. WL 33243645. < 
The petition was properly dismissed for lack of jurisdiction. Lack of jurisdiction was 
not the reason given by the trial court for the dismissal. However, "a lack of jurisdiction can 
be raised by the court or either party at any time." A.J. MacKav Co. v. Okland Const. Co... 
817 P.2d 323. 325 (Utah 1991). See also Barton v. Barton. 2001 UT App 199. 29 P.3d 13. 
In addition, this court may affirm the trial court on any proper ground. See Otteson, 
945 P.2d at 172; Buehner Block Co.. 752 P.2d at 895. This court should therefore affirm the 
summary dismissal of the petition. 
III. EVEN IF THE PETITION HAD BEEN PROPERLY FILED, 
SUMMARY DISMISSAL WOULD HAVE BEEN APPROPRIATE 
BECAUSE THE FACTS ALLEGED DO NOT SUPPORT A 
CLAIM FOR RELIEF AS A MATTER OF LAW. 
A. The petition did not allege an appropriate ground for relief. 
Even if the petition had been properly filed as a civil action (under the Post-
Conviction Remedies Act and Rule 65C), summary dismissal still would have been 
appropriate because the facts alleged in the petition do not support a claim for relief as a 
matter of law. See Utah R. Civ. P. 65C(g)(2)(A) (2001). The petition alleged that 
petitioner's appeal was denied because certain transcripts were not filed with the Court of 
Appeals, "through no fault of the Defendant/Petitioner" (R. 121 - addendum E). 
On appeal, this Court stated that "Rees failed to incorporate the preliminary hearing 
transcript, the suppression hearing transcript, and the affidavit in support of the search 
8 
warrant into the record." (addendum B).4 In addition, Rees failed to marshal the evidence. 
Id. This Court held that: "Tn the absence of an adequate record on appeal, we cannot address 
the issues raised and [we] presume the correctness of the disposition made by the trial court.' 
State v. Rawlings. 829 P.2d 150, 152-53 (Utah Ct. App. 1992); see also Utah R. App. P. 
11(e)(2)." Id. Because Rees failed to marshal the evidence, this Court affirmed the trial 
court's finding. Id. This was a final adjudication on the merits. See cf. State v. Clark, 913 
P.2d 360 (Utah App. 1996). 
Petitioner's allegation that certain transcripts were not filed with the court of appeals 
is certainly true. However, this alone (even if through no fault of the petitioner), does not 
support a post-conviction claim for relief as a matter of law. The only grounds for relief 
under the Post-Conviction Remedies Act are that: 
(a) the conviction was obtained or the sentence was imposed in 
violation of the United States Constitution or Utah Constitution; 
(b) the conviction was obtained under a statute that is in violation of the 
United States Constitution or Utah Constitution, or the conduct for which the 
petitioner was prosecuted is constitutionally protected; 
(c) the sentence was imposed in an unlawful manner, or probation was 
revoked in an unlawful manner; 
(d) the petitioner had ineffective assistance of counsel in violation of 
the United States Constitution or Utah Constitution; or 
(e) newly discovered material evidence exists that requires the court to 
vacate the conviction or sentence. 
4
 The State's brief raised and argued several procedural failures, however Rees 
failed to file a reply brief. This Court noted that: "Absent a reply brief, the State's 
characterization of the record and the important nature of the omitted transcripts stands 
unchallenged." (addendum B). 
9 
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Utah Code Ann. § 78-35a-104 (2001). Petitioner's allegation that it was not his fault that 
transcripts were not filed with the court of appeals does not assert a cognizable claim. 
Moreover, the omission was his fault. On appeal, it is the appellant's duty to request the 
transcript (Utah R. App. P. 11(e)) and to "take any other action necessary to enable the clerk 
of the trial court to assemble and transmit the record." Utah R. App. P. 11(c) (2001). 
Thus, petitioner could have asserted a claim which would at least be reviewable under 
the Post-Conviction Remedies Act if he had alleged that he was unconstitutionally denied his 
right to appeal because of ineffective assistance of counsel on appeal. However, the petition 
does not assert any claim of ineffective assistance of counsel on appeal.5 
The petition does not raise any of the possible grounds for relief which may 
appropriately be asserted under the Post-Conviction Remedies Act. See Utah Code Ann. § 
78-35a-104 (2001).6 Therefore, even if the petition had appropriately been filed as a civil 
5
 Respondent notes that attorney Don Sharp was trial counsel in the criminal case 
below and was also counsel for petitioner in his direct appeal. Mr. Sharp also filed the 
petition for extraordinary relief and remains counsel in this appeal of the denial of the 
petition. Mr. Sharp has not asserted his own ineffectiveness. 
Respondent points out that under the Post-Corn iction Remedies Act, the court may 
appoint counsel to an indigent petitioner on a pro bono basis. However, "[c]ounsel who 
represented the petitioner at trial or on the direct appeal may not be appointed to represent 
the petitioner under this section." Utah Code Ann. § 78-35a-109(1) (2001) (emphasis 
added). 
Respondent assumes that Mr. Sharp is retained counsel, so he would not be 
prohibited from representing petitioner by Utah Code Ann. § 78-35a-109(1). However, 
the presence of a potentially meritorious claim of ineffective assistance of counsel 
suggests a possible conflict of interest. See Utah Rules of Prof. Conduct, Rule 1.7(b). 
6
 In his petition, the petitioner asks the trial court to hold an evidentiary hearing to 
determine if the petitioner was denied his Constitutional right to appeal. However, 
10 
case (rather than in the underlying criminal case), it could properly have been summarily 
dismissed because the "facts alleged do not support a claim for relief as a matter of law" 
Utah R. Civ. P. 65C(g)(2)(A)(2001). 
B. Petitioner may properly file a civil petition for post-
conviction relief. 
If dismissal of the petition is affirmed, petitioner may properly file a petition for post-
conviction relief (as a new civil action), pursuant to Utah Rule of Civil Procedure 65C and 
the Post-Conviction Remedies Act, Utah Code Ann. §§ 78-35a-101 through 110 (2001).7 
In a properly filed petition for post-conviction relief, a petitioner may allege that he 
was unconstitutionally denied his right to appeal because of ineffective assistance of counsel. 
His petition and allegations would then be reviewed according to the Post-Conviction 
Remedies Act and Utah Rule of Civil Procedure 65C. See State v. Johnson, 635 P.2d 36, 
38 (Utah 1981). If a petitioner can demonstrate on postconviction that he was 
unconstitutionally denied his right to appeal as a result of his counsel's ineffectiveness, his 
petition should be granted.8 He may then "be resentenced nunc pro tunc upon the previous 
petitioner obviously was not actually denied his Constitutional right to appeal, because he 
proceeded with an appeal. Petitioner never asserts that he was effectively denied his 
Constitutional right to appeal because of ineffective assistance of counsel on appeal. 
7
 However, petitioner would still be subject to all applicable provisions of the 
Post-Conviction Remedies Act, including burden of proof, grounds for preclusion of 
relief, and statute of limitations (Utah Code Ann. § 78-35a-105, 106, 107 (2001). 
8
 The state does not concede that the petitioner would be entitled to relief. 
Although petitioner may be able to establish appellate counsel's deficient performance, it 
is unclear whether he would be able to establish prejudice. 
11 
finding of guilt so as to afford him 'an opportunity of prosecuting and perfecting an appeal, 
since the time for taking such appeal would date from the rendition of the new judgment.'" 
Id. (footnote omitted). 
This course was appropriately followed in State v. Jiminez, 938 P.2d 264 (Utah 1997). 
See also State v. Palmer, 777 P.2d 521, 522 (Utah App. 1989) ("a convicted defendant's 
claim he has been denied his constitutional right to an appeal should be presented to the 
sentencing court pursuant to a motion for post-conviction relief). After dismissing the 
Jiminez appeal on the ground that it was prematurely filed, the Utah Supreme Court noted: 
"In dismissing the appeal, we recognize that our action may deprive this defendant of his 
constitutional right to an appeal. Therefore, he may file a petition for a writ of habeas corpus 
in the trial court under Utah Code Ann. §§ 78-35a-101 to -110." Id. at 265. It continued: 
"The trial court should then follow the procedure outlined in Utah Rule of Civil Procedure 
65(c).... The direct appeal is provided by means of the resentencing procedure outlined in 
State v. Johnson. 635 P.2d 36. 38 (Utah 1981)." Id. 
As specified in Jiminez, in order to receive judicial review of a petition for post-
conviction relief, petitioner must follow the appropriate procedures and properly file the 
petition as a separate civil action pursuant to Utah R. Civ. P. 65C and Utah Code Ann. § 78-
35a-101 through 110(2001). 
12 
CONCLUSION 
Based on the arguments set forth above, the State asks this Court to affirm the district 
court's dismissal of the petition for extraordinary relief. 
SSL ^A RESPECTFULLY SUBMITTED this (P\f day of April, 2002. 
MARK L. SHURTLEFF 
ATTORNEY GENERAL 
i VZt^v^ ERIN RILEY 
ASSISTANT ATTORNEY'GENERAL 
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2491 Washington Blvd. 
Ogden, Utah 84401 
Attorney for Petitioner/Appellant 
ADDENDA 
ADDENDUM A 
655 JUDICIAL CODE 78-35a-104 
received or legal votes were rejected, or both, sufficient to 
change the result, judgment may be rendered that the defen-
dant be ousted, and judgment of induction entered in favor of 
the person who was entitled to be declared elected at such 
election. isss 
78-35-8. Action for damages because of usurpation — 
Limitation of action. 
Such person may, at any time within one year after the date 
of such judgment, bring an action against the party ousted and 
recover the damages he sustained by reason of such usurpa-
tion. itM 
78-35-9. Mandamus and prohibition — Judgment. 
In any proceeding to obtain a writ of mandate or prohibition, 
if judgment is given for the applicant, he may recover the 
damages which he has sustained, as found by the jury, or as 
may be determined by the court, or referees upon a reference 
ordered, together with costs; and for such damages and costs 
an execution may issue, and a peremptory mandate must also 
be awarded without delay. IMS 
78-35-10. Disobedience of writ — Punishment. 
When a peremptory writ of mandate or writ of prohibition 
has been issued and directed to an inferior tribunal, corpora-
tion, board or person, if it appears to the court that any 
member of such tribunal, corporation, board or person upon 
whom such writ has been personally served has, without just 
excuse, refused or neglected to obey the same, the court may, 
upon motion, impose a fine not exceeding $500. In cases of 
persistence in a refusal of obedience, the court may order the 
party to be imprisoned until the writ is obeyed, and may make 
any orders necessary and proper for the complete enforcement 
of the writ. is«s 
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PART 1 
GENERAL PROVISIONS 
78-35a-101. Short title. 
This act shall be known as the 
Act." 
Post-Conviction Remedies 
i *M 
Postconviction testing of DNA — Petition — 
Sufficient allegations — Notification of vic-
tim. 
78-35a-302. Effect of petition for postconviction DNA test-
ing — Requests for appointment of counsel 
78-35a-102. Replacement of prior remedies. 
(1) This chapter establishes a substantive legal remedy for 
any person who challenges a conviction or sentence for a 
criminal offense and who has exhausted all other legal rem-
edies, including a direct appeal except as provided in Subsec-
tion (2). Procedural provisions for filing and commencement of 
a petition are found in Rule 65C, Utah Rules of Civil Proce-
dure. 
(2) This chapter does not apply to: 
(a) habeas corpus petitions that do not challenge a 
conviction or sentence for a criminal offense; 
(b) motions to correct a sentence pursuant to Rule 
22(e), Utah Rules of Criminal Procedure; or 
(c) actions taken by the Board of Pardons and Parole. 
1996 
78-35a-103. Applicability — Effect on petitions. 
Except for the limitation penod established in Section 
78-35a-107, this chapter applies only to post-conviction pro-
ceedings filed on or after July 1, 1996. ises 
78-35a-104. Grounds for relief — Retroactivity of rule. 
(1) Unless precluded by Section 78-35a-106 or 78-35a-107, a 
person who has been convicted and sentenced for a criminal 
offense may file an action in the district court of original 
jurisdiction for post-conviction relief to vacate or modify the 
conviction or sentence upon the following grounds: 
(a) the conviction was obtained or the sentence was 
imposed in violation of the United States Constitution or 
Utah Constitution; 
(b) the conviction was obtained under a statute that is 
in violation of the United States Constitution or Utah 
Constitution, or the conduct for which the petitioner was 
prosecuted is constitutionally protected; 
(c) the sentence was imposed in an unlawful manner, 
or probation was revoked in an unlawful manner; 
(d) the petitioner had ineffective assistance of counsel 
in violation of the United States Constitution or Utah 
Constitution; or 
(e) newly discovered material evidence exists that re-
quires the court to vacate the conviction or sentence, 
because: 
(i) neither the petitioner nor petitioner's counsel 
knew of the evidence at the time of tnal or sentencing 
or in time to include the evidence in any previously 
filed post-tnai motion or post-conviction proceeding, 
and the evidence could not have been discovered 
through the exercise of reasonable diligence; 
iii) the maternal evidence is not mereiy cumulative 
of evidence that was known; 
Uii) the material evidence LS not merely impeach-
ment evidence; and 
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(iv) viewed with all the other evidence, the newly 
discovered material evidence demonstrates that no 
reasonable tner of fact could have found the peti-
tioner guilty of the offense or subject to the sentence 
received. 
(2> The question of whether a petitioner is entitled to the 
benefit of a rule announced by the United States Supreme 
Court, Utah Supreme Court, or Utah Court of Appeals after 
the petitioner's conviction became final shall be governed by 
applicable state and federal principles of retroactivity. ises 
78-35a-105. Burden of proof. 
The petitioner has the burden of pleading and proving by a 
preponderance of the evidence the facts necessary to entitle 
the petitioner to relief The respondent has the burden of 
pleading any ground of preclusion under Section 78-35a-106, 
but once a ground has been pled, the petitioner has the burden 
to disprove its existence by a preponderance of the evidence 
ISM 
78-35a-106. Preclusion of relief — Exception. 
(DA person is not eligible for relief under this chapter upon 
any ground that: 
(a) may still be raised on direct appeal or by a post-trial 
motion, 
(bi was raised or addressed at trial or on appeal; 
(c) could have been but was not raised at thai or on 
appeal, 
(d/ was raised or addressed in any previous request for 
post-conviction relief or could have been, but was not, 
raised in a previous request for post-conviction relief; or 
(e> is barred by the limitation penod established in 
Section 78-35a-107. 
(2) Notwithstanding Subsection (lXc), a person may be 
eligible for relief on a basis that the ground could have been 
but was not raised at trial or on appeal, if the failure to raise 
that ground was due to ineffective assistance of counsel ites 
78-35a-107. Statute of limitations for poet-conviction 
relief. 
(DA petitioner is entitled to relief only if the petition is 
filed within one year after the cause of action has accrued. 
( 2 For purposes of this section, the cause of action accrues 
on the latest of the following dates: 
(a i the last day for filing an appeal from the entry of the 
final judgment of conviction, if no appeal is taken; 
(b> the entry of the decision of the appellate court 
which has jurisdiction over the case, if an appeal is taken; 
<c i the last day for filing a petition for writ of certiorari 
in the Utah Supreme Court or the United States Supreme 
Court, if no petition for writ of certiorari is filed, 
id' the entry.of the denial of the petition for writ of 
certiorari or the entry of the decision.on the petition for 
certiorari review, if a petition for wnt of certiorari is filed; 
or 
(e> the date on which petitioner knew or should have 
known, in the exercise of reasonable diligence, of eviden-
tiary facts on which the petition is baaed. 
(3 • If the court finds that the interests of justice require, a 
court may excuse a petitioner s failure to file within the time 
limitations 
(4) Sections 78-12-35 and 78-12-40 do not extend the limi-
tations penod established in this section. ISM 
78-35a*108. Effect of granting relief — Notice. 
(D If the court grants the petitioner s request for relief, it 
shall either 
<a> modify the original conviction or sentence; or 
(b» vacate the original conviction or sentence and order 
a new tnai or sentencing proceeding as appropriate 
(2) (a) If the petitioner is serving a felony sentence, the 
order shall be stayed for five days. Within the stay penod. 
the respondent shall give written notice to the court and 
the petitioner that the respondent will pursue a new tnal 
or sentencing proceedings, appeal the order, or take no 
action. 
(b) If the respondent fails to provide notice or gives 
notice at any tune during the stay penod that it intends to 
take no action, the court shall lift the stay and deliver the 
order to the custodian of the petitioner. 
(c) If the respondent gives notice that it intends to retry 
or resentence the petitioner, the trial court may order any 
supplementary orders as to arraignment, tnal. sentenc-
ing, custody, bail, discharge, or other matters that may be 
necessary ises 
78-35a-109. Appointment of oouneeL 
(1) If any portion of the petition is not summarily dis-
missed, the court may, upon the reqyeej of an indigent 
^petitioner, appoint counsel on a .pro bono basi* Counsel who 
represented the petitioner at thai or on the~3irect appeal may 
not be appointed to represent the petitioner under this section 
(2) In determining whether to appoint counsel, the court 
shall consider the following factors: 
(a) whether the petition contains factual allegations 
that will require an evidentiary hearing, and 
(b) whether the petition involves complicated issues of 
law or fact that require the assistance of counsel for 
proper adjudication. 
(3) An allegation that counsel appointed under this section 
was ineffective cannot be the basis for relief in any subsequent 
post-conviction petition. ises 
78-S5a-110. Appeal — Jurisdiction. 
Any party may appeal from the trial court's final judgment 
on a petition for post-conviction relief to the appellate court 
having jurisdiction pursuant to Section 78-2-2 or 78-2a-3 
PART 2 
CAPITAL SENTENCE CASES 
78-35a-201. Poet-conviction remedies — 30 days. 
A post-conviction remedy may not be applied for or enter-
tained by any court within 30 days pnor to the date set for 
execution of s capital sentence, unless the grounds for appli-
cation are based on facts or circumstances which developed or 
first became known within that penod of time ltr: 
78-35a-202. Appointment and payment of counael in 
death penalty caeea. 
(DA person who has been sentenced to death and whose 
conviction and sentence has been affirmed on appeal shall be 
advised in open court, on the record, in a hearing scheduled no 
less than 30 days pnor to the signing of the death warrant, of 
the provisions of this chapter allowing challenges to the 
conviction and death sentence and the appointment of counsel 
for indigent defendants 
(2) (a) If a defendant requests the court to appoint counsel, 
the court shall determine whether the defendant is indi-
gent and make findings on the record regarding the 
defendants indigency. If the court finds that the defen-
dant is indigent, it shall promptly appoint counsel who is 
qualified to represent defendants in death penalty cases 
as required by Rule 8 of the Utah Rules of Criminal 
Procedure 
(b) A defendant who wishes to reject the offer of counsel 
shall be advised on the record by the court of the conse-
quences of the rejection before the court may accept the 
rejection 
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RULE 65B. EXTRAORDINARY RELIEF 
(a) Availability of Remedy. Where no other plain, speedy and adequate remedy 
is available, a person may petition the court for extraordinary relief on any 
of the grounds set forth in paragraph (b) (involving wrongful restraint on 
personal liberty), paragraph (c) (involving the wrongful use of public or 
corporate authority) or paragraph (d) (involving the wrongful use of judicial 
authority, the failure to exercise such authority, and actions by the Board of 
Pardons and Parole). There shall be no special form of writ. Except for 
instances governed by Rule 65C, the procedures in this rule shall govern 
proceedings on all petitions for extraordinary relief. To the extent that this 
rule does not provide special procedures, proceedings on petitions for 
extraordinary relief shall be governed by the procedures set forth elsewhere in 
these rules. 
(b) Wrongful Restraints on Personal Liberty. 
(1) Scope. Except for instances governed by Rule 65C, this paragraph shall 
govern all petitions claiming that a person has been wrongfully restrained of 
personal liberty, and the court may grant relief appropriate under this 
paragraph. 
(2) Commencement. The proceeding shall be commenced by filing a petition 
with the clerk of the court in the district in which the petitioner is 
restrained or the respondent resides or in which the alleged restraint is 
occurring. 
(3) Contents of the Petition and Attachments. The petition shall contain a 
short, plain statement of the facts on the basis of which the petitioner seeks 
relief. It shall identify the respondent and the place where the person is 
restrained. It shall state the cause or pretense of the restraint, if known by 
the petitioner. It shall state whether the legality of the restraint has 
already been adjudicated in a prior proceeding and, if so, the reasons for the 
denial of relief in the prior proceeding. The petitioner shall attach to the 
petition any legal process available to the petitioner that resulted in 
restraint. The petitioner shall also attach to the petition a copy of the 
pleadings filed by the petitioner in any prior proceeding that adjudicated the 
legality of the restraint. 
(4) Memorandum of Authorities. The petitioner shall not set forth argument 
or citations or discuss authorities in the petition, but these may be set out 
in a separate memorandum, two copies of which shall be filed with the petition. 
(5) Dismissal of Frivolous Claims. On review of the petition, if it is 
apparent to the court that the legality of the restraint has already been 
adjudicated in a prior proceeding, or if for any"other reason any claim in the 
petition shall appear frivolous on its face, the court shall forthwith issue an 
order dismissing the claim, stating that the claim is frivolous on its face and 
the reasons for this conclusion. The order need not state findings of fact or 
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conclusions of law. The order shall be sent by mail to the petitioner. 
Proceedings on the claim shall terminate with the entry of the order of 
dismissal. 
(6) Responsive Pleadings. If the petition is not dismissed as being 
frivolous on its face, the court shall direct the clerk of the court to serve a 
copy of the petition and a copy of any memorandum upon the respondent by mail. 
At the same time, the court may issue an order directing the respondent to 
answer or otherwise respond to the petition, specifying a time within which the 
respondent must comply. If the circumstances require, the court may also issue 
an order directing the respondent to appear before the court for a hearing on 
the legality of the restraint. An answer to a petition shall state plainly 
whether the respondent has restrained the person alleged to have been 
restrained, whether the person so restrained has been transferred to any other 
person, and if so, the identity of the transferee, the date of the transfer, 
and the reason or authority for the transfer. Nothing in this paragraph shall 
be construed to prohibit the court from ruling upon the petition based upon a 
dispositive motion. 
(7) Temporary Relief. If it appears that the person alleged to be restrained 
will be removed from the court's jurisdiction or will suffer irreparable injury 
before compliance with the hearing order can be enforced, the court shall issue 
a warrant directing the sheriff to bring the respondent before the court to be 
dealt with according to law. Pending a determination of the petition, the 
court may place the person alleged to have been restrained in the custody of 
such other persons as may be appropriate. 
(8) Alternative Service of the Hearing Order. If the respondent cannot be 
found, or if it appears that a person other than the respondent has custody of 
the person alleged to be restrained, the hearing order and any other process 
issued by the court may be served on the person having custody in the manner 
and with the same effect as if that person had been named as respondent in the 
action. 
(9) Avoidance of Service by Respondent. If anyone having custody of the 
person alleged to be restrained avoids service of the hearing order or attempts 
wrongfully to remove the person from the court's jurisdiction, the sheriff 
shall immediately arrest the responsible person. The sheriff shall forthwith 
bring the person arrested before the court to be dealt with according to law. 
(10) Hearing or Other Proceedings. In the event that the court orders a 
hearing, the court shall hear the matter in a summary fashion and shall render 
judgment accordingly. The respondent or other person having custody shall 
appear with the person alleged to be restrained or shall state the reasons for 
failing to do so. The court may nevertheless direct the respondent to bring 
before it the person alleged to be restrained. If the petitioner waives the 
right to be present at the hearing, the court shall modify the hearing order 
accordingly. The hearing order shall not be disobeyed for any defect of form 
or any misdescription in the order or the petition, if enough is stated to 
impart the meaning and intent of the proceeding to the respondent. 
(c) Wrongful Use of or Failure to Exercise Public Authority. 
(1) Who May Petition the Court; Security. The attorney general may, and 
when directed to do so by the governor shall, petition the court for relief on 
the grounds enumerated in this paragraph. Any person who is not required to be 
represented by the attorney general and who is aggrieved or threatened by one 
of the acts enumerated in subparagraph (2) of this paragraph may petition the 
court under this paragraph if (A) the person claims to be entitled to an office 
unlawfully held by another or (B) if the attorney general fails to file a 
petition under this paragraph after receiving notice of the person's claim. A 
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petition filed by a person other than the attorney general under this paragraph 
shall be brought in the name of the petitioner, and the petition shall be 
accompanied by an undertaking with sufficient sureties to pay any judgment for 
costs and damages that may be recovered against the petitioner in the 
proceeding. The sureties shall be in the form for bonds on appeal provided for 
in Rule 73 . 
(2) Grounds for Relief. Appropriate relief may be granted: (A) where a 
person usurps, intrudes into, or unlawfully holds or exercises a public office, 
whether civil or military, a franchise, or an office in a corporation created 
by the authority of the state of Utah; (B) where a public officer does or 
permits any act that results in a forfeiture of the office; (C) where persons 
act as a corporation in the state of Utah without being legally incorporated; 
(D) where any corporation has violated the laws of the state of Utah relating 
to the creation, alteration or renewal of corporations; or (E) where any 
corporation has forfeited or misused its corporate rights, privileges or 
franchises. 
(3) Proceedings on the Petition. On the filing of a petition, the court may 
require that notice be given to adverse parties before issuing a hearing order, 
or may issue a hearing order requiring the adverse party to appear at the 
hearing on the merits. The court may also grant temporary relief in accordance 
with the terms of Rule 65A. 
(d) Wrongful Use of Judicial Authority or Failure to Comply With Duty; 
Actions by Board of Pardons and Parole. 
(1) Who May Petition. A person aggrieved or whose interests are threatened 
by any of the acts enumerated in this paragraph may petition the court for 
relief. 
(2) Grounds for Relief. Appropriate relief may be granted: (A) where an 
inferior court, administrative agency, or officer exercising judicial functions 
has exceeded its jurisdiction or abused its discretion; (B) where an inferior 
court, administrative agency, corporation or person has failed to perform an 
act required by law as a duty of office, trust or station; (C) where an 
inferior court, administrative agency, corporation or person has refused the 
petitioner the use or enjoyment of a right or office to which the petitioner is 
entitled; or (D) where the Board of Pardons and Parole has exceeded its 
jurisdiction or failed to perform an act required by constitutional or 
statutory law. 
(3) Proceedings on the Petition. On the filing of a petition, the court may 
require that notice be given to adverse parties before issuing a hearing order, 
or may issue a hearing order requiring the adverse party to appear at the 
hearing on the merits. The court may direct the inferior court, administrative 
agency, officer, corporation or other person named as respondent to deliver to 
the court a transcript or other record of the proceedings. The court may also 
grant temporary relief in accordance with the terms of Rule 65A. 
(4) Scope of Review. Where the challenged proceedings are judicial in 
nature, the court's review shall not extend further than to determine whether 
the respondent has regularly pursued its authority. 
[Amended effective July 1, 1996.] 
A d v i s o r y Committee Note 
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This rule represents a complete reorganization of the former rule. This 
rule also revises parts of the former rule dealing with habeas corpus and 
post-conviction remedies. The rule applies generally to proceedings that are 
necessitated by the absence of another plain, speedy and adequate remedy in 
the court. After the rule's introductory paragraph, each subsequent 
paragraph is intended to deal with a separate type of proceeding. Thus, 
subparagraph (b) deals with proceedings involving wrongful restraint on 
personal liberty other than those governed by Rule 65C; paragraph (c) deals 
with proceedings involving the wrongful use of public or corporate 
authority; and paragraph (d) deals with proceedings involving the wrongful 
use of judicial authority or the failure to exercise such authority. 
Paragraph (d) also deals with petitions challenging actions by the Board of 
Pardons and Parole and the failure of the Board to perform a required act. 
To the extent that the special procedures set forth in these paragraphs do 
not cover specific procedural issues that arise during a proceeding, the 
normal rules of civil procedure will apply. 
This rule effectively eliminates the concept of the "writ" from 
extraordinary relief procedure. In the view of the advisory committee, the 
concept was used inconsistently and confusingly in the former rule, and there 
was disagreement among judges and lawyers as to what it meant in actual 
practice. The concept has been replaced with terms such as "hearing order" 
and "relief" that are more descriptive of the procedural reality. 
Paragraph (b). This paragraph governs all petitions claiming that a person 
has been wrongfully restrained of personal liberty other than those 
specifically governed by Rule 65C. It replaces paragraph (f) of the former 
rule. Paragraph (b) endeavors to simplify the procedure in habeas corpus 
cases and provides for a means of summary dismissal of frivolous claims. 
Thus, if it is apparent to the court that the claim is "frivolous on its 
face", the court may issue an order dismissing the claim, which terminates 
the proceeding. Apart from this significant change from former practice, 
paragraph (b) is patterned after the former rule. 
Paragraphs (c) and (d) replace paragraph (b) of the former rule. The 
committee's general purpose in drafting these paragraphs was to simplify and 
clarify the requirements of the preexisting paragraph. 
Paragraph (c). Paragraph (c) replaces paragraph (b)(1) of the former 
rule. This paragraph deals generally with proceedings for the unlawful use 
of public office or corporate franchises. As a general matter, the attorney 
general may seek relief on grounds enumerated in the paragraph. Any other 
person, including a governmental officer or entity not required to be 
represented by the attorney general, may also seek relief under paragraph (c) 
if the person claims to be entitled to an office unlawfully held by another 
or if the attorney general fails to file a petition under paragraph (c) after 
receiving notice of the person's claim. In allowing appropriate governmental 
entities and officers to proceed under this paragraph, the rule eliminates a 
procedural barrier that previously prevented anyone other than the attorney 
general and "private" persons to seek relief. Although the rule removes the 
procedural barrier, it was not intended to modify the substantive rules that 
limit the authority or standing of any governmental entity or officer. Nor 
was the rule intended to modify the constitutional or statutory authority of 
the attorney general. Since paragraph (c) provides only a general outline of 
procedures to be used in such proceedings, litigants should look to the other 
rules of civil procedure for guidance on specific questions not covered by 
paragraph (c). In proceedings under this paragraph and paragraph (d), 
parties seeking temporary relief in advance of a hearing on the merits should 
comply with the requirements of Rule 65A. 
Paragraph (d). This paragraph governs relatively unusual proceedings in 
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which the normal rules of appellate procedure are inadequate to provide 
redress for an abuse by a court, administrative agency, or officer exercising 
judicial or administrative functions. This paragraph replaces subparagraph 
(2), (3) and (4) of paragraph (b) of the former rule. This paragraph allows 
the court wide discretion in the manner in which such proceedings are 
handled. Like the former rule, the scope of review under this paragraph is 
limited to determining whether the respondent has regularly pursued its 
authority. 
Rules Civ. Proc, Rule 65B 
UT R RCP Rule 65B 
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RULE 65C, POST CONVICTION RELIEF 
(a) Scope. This i ale shall govern proceedings in all petitions for post-
conviction relief filed under Utah Code Ann. 78-35a-101 et seq , Post-
Conviction Remedies Act. - ' 
(b) Commencement and Venue. The proceeding shall be commenced by filing a 
petition with the clerk of the district court in the county in which the 
judgment of conviction was entered. The petition should be filed on forms 
provided by the court, The court may order a change of venue on its own motion 
if the petition is filed in the wrong county. The court may order a change of 
venue on motion of a party for the convenience of the parties or witnesses. 
(c) Contents of the Petition. The petition sha11 set f orth a11 claims t hat 
the petitioner has in relation, to the legality of the conviction or sentence. 
Additional claims relating to the legality of the conviction or sentence may 
not be raised in subsequent proceedings except for good cause shown. The 
petition s h a ] 1 s ta t e: • 
(1) whether the petitioner is incarcerated and, If so, the place of 
incarceration; 
(2) the nan le of the court in which the petitioner was convicted and sentenced 
and the dates of proceedings in which the conviction was entered, together with 
the court's case number for thos e proceedings, i f known by the pe111 ioner; 
(3) in plain and concise terns, a:'. :.: '_he facts that form the basis of the 
pe t i t i oner ' s claim r- •:• re ] •; e f .-
(4) whether the judgment of conviction the sentence,, or the commitment for 
violation of probation has been reviewed on appeal, and,, if so, the number and 
title of the appellate proceeding, the issues raised on appeal, and the results 
of the aopea• 
(5) wnetner the legality of the conviction or sentence has been adjudicated 
in any prior post-conviction, or other civil proceeding, and, if so, the case 
number and title of those proceedings, the issues raised in the petition, and 
the results of the prior proceed!nn -- " . . 
(6) if the petitioner claims entitlement to relief due to newly discovered 
evidence, the reasons why the evidence cc\.'d not have been discovered in time 
for the claim, to be addressed in the ~r:^. m e appeal, or any previous post-
con v i c t i o n. p e t i t i o n 
(d) Attachments to the Petition. If available to the petitioner " :e 
petitioner shall attach to the petit- "^  
(1) a f f i d a v i t , i.opi^s <>\ record.: ihz .: her evidence in support of the 
allegations; 
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(2) a copy of or a citation to any opinion issued by an appellate court 
regarding the direct appeal of the petitioner's case; 
(3) a copy of the pleadings filed by the petitioner in any prior post- 4 
conviction or other civil proceeding that adjudicated the legality of the ' ' > 
conviction or sentence; and 
(4) a copy of all relevant orders and memoranda of the court. 
(e) Memorandum of Authorities. The petitioner shall not set forth argument 
or citations or discuss authorities in the petition, but these may be set out i 
in a separate memorandum, two copies of which shall be filed with the petition. 
(f) Assignment. On the filing of the petition, the clerk shall promptly 
assign and deliver it to the judge who sentenced the petitioner. If the judge 
who sentenced the petitioner is not available, the clerk shall assign the case 
in the normal course. 
i 
(g)(1) Summary Dismissal of Claims. The assigned judge shall review the 
petition, and, if it is apparent to the court that any claim has been 
adjudicated in a prior proceeding, or if any claim in the petition appears 
frivolous on its face, the court shall forthwith issue an order dismissing the 
claim, stating either that the claim has been adjudicated or that the claim is 
frivolous on its face. The order shall be sent by mail to the petitioner. 
Proceedings on the claim shall terminate with the entry of the order of 
dismissal. The order of dismissal need not recite findings of fact or 
conclusions of law. 
(2) A petition is frivolous on its face when, based solely on the allegations 
contained in the pleadings and attachments, it appears that: 
(A) the facts alleged do not support a claim for relief as a matter of law; 
(B) the claims have no arguable basis in fact; or 
(C) the petition challenges the sentence only and the sentence has expired 
prior to the filing of the petition. 
(3) If a petition is not frivolous on its face but is deficient due to a 
pleading error or failure to comply with the requirements of this rule, the 
court shall return a copy of the petition with leave to amend within 20 days. 
The court may grant one additional 20 day period to amend for good cause shown. 
(4) The court shall not review for summary dismissal the initial post-
conviction petition in a case where the petitioner is sentenced to death-. 
(h) Service of Petitions. If, on review of the petition, the court concludes 
that all or part of the petition should not be summarily dismissed, the court 
shall designate the portions of the petition that are not dismissed and direct 
the clerk to serve a copy of the petition, attachments and memorandum by mail 
upon the respondent. If the petition is a challenge to a felony conviction or 
sentence, the respondent is the state of Utah represented by the Attorney 
General. In all other cases, the respondent is the governmental entity that 
prosecuted the petitioner. 
(i) Answer or Other Response. Within 30 days (plus time allowed under these 
rules for service by mail) after service of a copy of the petition upon the 
respondent, or within such other period of time as the court may allow, the 
respondent shall answer or otherwise respond to the portions of the petition 
that have not been dismissed and shall serve the answer or other response upon 
the petitioner in accordance with Rule 5(b). Within 30 days (plus time allowed 
Copr. @ West 2002 No Claim to Ong. U.S. Govt. Works 
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for service by mail) after service of any motion to dismiss or for summary 
judgment, the petitioner may respond by memorandum to the motion. No further 
pleadings or amendments will be permitted unless ordered by the court. 
(j ) Hearings. After pleadings are closed, ti 1 e coui: t sha 11 promptly set the 
proceeding for a hearing or otherwise dispose of the case. The court may also 
order a prehearing conference, but the conference shall not be set so as to 
delay unreasonably the hearing on the merits of the petition. At the 
prehearing conference,, the court may: 
(1) c on s i de r the t: r T a t1 on a :\ a simpiif.:ar.:r ~ f issuer-
(2) require the ra^t:r,,~ *" "Jer^ '.f' witness- -
i equire the yon LJ.^I ; - eL-:ac.isn the adriSSxCi. :ry ' : eudence expected 
to be presented at the evidentiary hearing. 
(k) Presence of the Petitioner at Hearings. The petitioner sha11 fae present 
at the prehearing conference i f the petitioner is not represented by counsel. 
The prehearing conference may be conducted by means of telephone or video 
conferencing. The petitioner shall be present before the court at hearings on 
dispositive issues but need not otherwise be present in court during the 
proceeding. The court may c onduc t any he a ring at t he c o rrec t i ona1 facility 
where the petitioner is confined 
(1) Discovery; Records. Discovery under Ru1es 26 through 3 7 sha11 be 
allowed by the court upon motion of a party and a determination that there is 
good cause to believe that discovery is necessary to provide a party with 
evidence that is likely to be admissible at an evidentiary hearing. The court 
may order either the petitioner or the respondent to obtain any relevant 
transcript or court records. 
• (m) Orders; St a} r. 
(1) it the cour t vacates the original conviction or sentence, it shall enter 
findings of fact and conclusions of law and an appropriate order. If the 
petitioner is serving a sentence for a felony conviction, the order shall be 
stayed for 5 days. Within the stay period, the respondent shall give written 
notice to the court and the petitioner that the respondent will pursue a new 
trial, pursue a new sentence, appeal the order, or take no action. Thereafter 
the stay of the order is governed by these rules and by the Ri i ] es of Appe] ] ate 
Procedure. 
(2) If the respondent fails to provide notice or gives notice that no action 
will be taken, the stay shall expire and the court shall deliver forthwith to 
the custodian of the petitioner the order to release the petitioner. 
• (3) If the respondent gives notice that the petition^! *w _ ^ c .eLixed m 
resentenced, the trial court may enter any supplementary orders as to 
arraignment, trial, sentencing, custody, bail, discharge; or other matters that 
may be necessary and proper. 
(n) Costs. The court may assign the costs of the proceeding,, as allowed 
under Rule 54(d)., to any party as it deems appropriate. If the petitioner is 
indigent, the court may direct the costs to be paid by the governmental entity 
that prosecuted the petitioner. If the petitioner is in the custody of the 
Department of Corrections, Section 64-13-23 and Sections 21-7-3 through 21 7-
4.7 govern the manner and procedure by which the tri a] coi irt shall determine 
the amount, if any, to charge for fees and costs. 
(o) Appeal. Any final judgment or order entered upon the petition may be 
Copr . •£ \\ est 2002: N< » C laii :i 11:< > ()i ig. I J.S. G< >v t . v:V" »i ks 
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appealed to and reviewed by the Court of Appeals or the Supreme Court of Utah 
in accord with the statutes governing appeals to those courts. 
[Adopted effective July 1, 1996.] 
Committee Note 
This rule replaces former paragraph (b) of Rule 65B. It governs 
proceedings challenging a conviction or sentence, regardless whether the 
claim relates to an original commitment, a commitment for violation of 
probation, or a sentence other than commitment. Claims relating to the terms 
or conditions of confinement are governed by paragraph (b) of the Rule 65B. 
This rule, as a general matter, simplifies the pleading requirements and 
contains two significant changes from procedure under the former rule. 
First, the paragraph requires the clerk of court to assign post-conviction 
relief to the judge who sentenced the petitioner if that judge is available. 
Second, the rule allows the court to dismiss frivolous claims before any 
answer or other response is required. This provision is patterned after the 
federal practice pursuant to 28 U.S.C. § 2254. The advisory committee 
adopted the summary procedures set forth as a means of balancing the 
requirements of fairness and due process on the one hand against the public's 
interest in the efficient adjudication of the enormous volume of post-
conviction relief cases. 
The requirement in paragraph (1) for a determination that discovery is 
necessary to discover relevant evidence that is likely to be admissible at an 
evidentiary hearing is a higher standard than is normally used determining 
motions for discovery. 
Rules Civ. Proc, Rule 65C 
UT R RCP Rule 65C 
END OF DOCUMENT 
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- i % IF, r!"l lab. Pldilllil't and \ n p e i k \ 
R i h . • *• :• • ' -. .. 
No ww]{}-\s_( A. 
i e* i. IMKIJ 
I I. I)< >n S1-..T : : - . • It. •' •" • 
Mark L. Shurtieil and Manur. Decker Salt I,ake 
City, for appellee. 
Hel.we JACKSON, ORME, and THORNE, JJ. 
MEMORANDUM DECISION 
J 4CKSON. 
* 1 Rees first challenges the trial court's ruling on his 
motion to suppress evidence. The record shows the 
inai court relied on evidence presented in the 
' -'I'liary hearing to decide the suppression issue. 
nowever, Rees failed to incorporate the preliminary 
hearing transcript, the suppression hearing transcript, 
:mH flip affidavit in support of the search warrant into 
.ord. A complete record is essential in this case 
because "issues presented in search and seizure cases 
are highly fact sensitive." State v. Lovegreen, 798 
P.2d 767, 770 (Utah Ct.App.1990). Because some 
transcripts were not included in the record, we are 
unable to review pertinent factual findings by the trial 
court in our evaluation of whether someone had the 
authority to consent to a search. "In the absence of an 
adequate record on appeal, we cannot address the 
issues raised and [we! presume the correctness of the 
disposition made h\ the mal comt " Stan \ 
Rawlings, 829 P .2d 150. 152-53 (Utah O App ]<HU-
; see also Utah R Apr l) 1 HeM2) [FN 1 ' 
: • . . I ! L a • •:*' -
Copr. © West 2002 No 
brief The State's brief argues several 
procedural failures which Rees did not 
address in his opening brief. Absent a reply 
brief, the State's characterization of the 
record and the important nature of the 
omitted transcripts stands unchallenged. 
Next, Rees challenges the trial court's finding that he 
possessed marijuana with intent to distribute. To 
successfully challenge a trial court's factual finding, 
Rees must first marshal the evidence in support of the 
finding and then show why that evidence is legally 
insi efficient to support the finding. See Utah R.App.P. 
24(a)(9) (""A party challenging a fact finding must 
first marshal all record evidence that supports the 
challenged finding."). Rees has failed to marshal the 
evidence, instead he only points to the evidence 
contrary to the trial court's ruling. See State v. 
Dccorso, 1999 Ul 57,1] 41, 993 P.2d 837. 1 bus, we 
. • * "the trial court's finding. See id. 
Finally, Rees contends the trial court dismissed the 
case after witnesses for the State failed to appear at 
two scheduled preliminary hearings, and the trial 
court should not have allowed the State to refile 
charges without presenting new evidence. However, 
the record does not bear out Rees's assertions. First, 
the record does not show that the case was dismissed 
and charges were refiled. Second, the record shows 
that the scheduled April 1, 1999 preliminary hearing 
was continued at Rees's request so that Judge 
Baldwin could hear the case. The April 8, 1999 
preliminary hearing was also continued at Rees's 
request. Because Rees has failed to provide an 
adequate record to support his contentions on appeal, 
we presume the correctness of the trial court's rulings. 
See Rawlings, 829 P.2d at 152-53. 
Affirmed. 
OR MI' ami II1URN1' ludncs lommr. 
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ADDENDUM C 
\iiornev for Defendant
 m i r n *o 
Ke> Bank Building. Suite 2 0 0 ^ hl " ' " 
2491 Washington B1 vd.
 r _ - -;;;;, :,Z' • 
0L>den. Utah 84401 " ~ ~ ' 
DIS I RKT C<>rR I-STA1T OF I T AH 
W i >s\ 
• ; , *> ' T T A U 
Fkiii l i i i , 
^
 J: 
TROY f?F"' S, 
Defendant, 
MOTION TO RESENTENCE 
Case No. ^iqo()480 
,K. . i1 MAI l)V IN 
COMES NOW , the above ^ 
Sharp and hereby moves this court for an. order allowing the re-sentencing of the 
ueien,: riienis appeal 
and proceed * » ruling on rht- merits ! ic on^ir.ai appeal was denied on the jrou id* iiiai 
\\K liill R\:oi'<l *N :*-- nm Med *vnl» flv ,, mni ,IS IS HIOIC liilh set forth in the attached 
affidavit. 
I -s M ' 's 
4 4 #1 
. i . Du\ <ii.\R'i'. ••• L*)i: 
Attorne> iur Defendant
 L , ^ • ' 'b 
Key Bank Building, Suite 2(Ki - ' 
2491 Washington Blvd. , - - - . : , : l~ -
Ogden, Utah 84401 • : " 
Tele: (801) 621-1567 
niSIRK'l (OUR I SI All OI UTAH 
WhBhR COUNT Y-OGDEN DhPAR I Mf-'N'I 
SlAFLOi- uTAH, . i 
Plaintiff; • i 
vs. / 
TROYREES, .. \ 
Delendanl / 
t ' t 
1
 J u~. 
• 
• . . s J 
. 
Comes now H. Don Sharp and having been nr-i hih suorn, deposes and; says: 
1. I a m t h e .illOi"fit"I ml inn omul III I lit i h o r IMII illiMJI n u i l l c r . 
? ^ie appeal wa^ umel> tile-;: and the brief was timel) submitted. • • 
• • ojiniiiiitis 11ia( l lit1 tiariMTipts oi the Preliminary 
Hearing and the Suppression Hearing were not fileci v\i*h the Appeiiate Court. 
and filed witn tne ,iistnci (. o:-rt p'W 
:. *ie fihnu of tne appeal. 
. ^ : ^ . , »•: jcedure require the clerk of the 
• .. ' : ,T imuhii oases, shah lorward all papers that are a part of the case to 
the Court of Appeals. 
i 
6. The Transcripts of the Preliminary Hearing and the Suppression Hearing were 
located by Fran Lund after the File was returned to the District Court. The 
Transcripts that were not filed were in the Clerks office on a shelf but in a 
different location than the rest of the transcripts and were not filed. 
7. That the issues raised in the appeal are extremely important the defendant and 
to the clarification of the laws of search and seizure in the State of Utah.. 
Dated this 12th day of April 
H. DON SHARP 
NOTARY 
H. Don Sharp appeared before me on this 12th day of April, 2001 and having been 
first duly sworn signed this affidavit in my presence. 
1 ^ Art*? 
NOTARY 
CYNTHIA E BRUMKER 
HOJARi PUBLIC* SUJt Qt.r^ 
2481 WASHINGTON BLVD * ^ 
OGDEN. UT 84401 
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ADDENDUM D 
SECOND DISTRICT COURT - OGDEN 
WEBER COUNTY, STATE OF UTAH 
' • • • STATE OF UTAH vs . TR: I Y REES 
E^ IJLTMBER y^i'HU0 4dU State relony 
CHARGES 
Charge 1 - 58-37-8(1AIV) • POSS W, INTENT TO DIST C/SUBSTANCE 
3rd Degree Felony Plea: October 21, 1999 Not Guilty 
Disposition: October 21, 1999 Guilty 
CURRENT ASSIGNED JUDGE 
PARLEY R BALDWIN • 
PARTIES ' 
Defendant - TROY REES 
PLEASANT VIEW, UT 84414 ' 
Represented by: H. DON SHARP 
Plaintiff - STATE OF UTAH 
Represented by: CAMILLEL. NEIDER 
DEFENDANT INFORMATION 
Defendant Name: TROY REES 
Offense tracking number: 8180903 
Date of Birth: January 13, 1964 
Law Enforcement Agency: WEBER MORGAN STRIKE 
Prosecuting Agency: WEBER COUNTY 
Citation Number: 99-0243F 
Violation Date: August 07, .1 9C»H WFBEh' I'MirNry 
ACCOUNT SUMMARY 
TOTAL REVENUE Amount Due 
Amount Paid 
Credit 
Balance 
TRUST TOTALS Trust Due 
Amount Paid 
Credit. 
Trust Balance Due: 0.00 
Balance Payable: 
1,54 1 .25 
416.50 
0 .00 
1,124.75 
580.00 
580.00 
C . 00 
C.G0 
REVENUE DETAIL - TYPE: FINE 
Amount Due: 1,000.00 
Amount Paid: 0 0 0 
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Amount Credit: 
Balance: 
0.00 
1,000.00 
REVENUE DETAIL - TYPE: REPORTER FEES 
Amount Due: 2 50.00 
Amount Paid: 250.00 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: REPORTER FEES 
Amount Due 
Amount Paid 
Amount Credit 
Balance 
REVENUE DETAIL - TYPE: REPORTER 
Amount Due 
Amount Paid 
Amount Credit 
Balance 
REVENUE DETAIL - TYPE: Interest 
Amount Paid 
Amount Credit 
Balance 
55.00 
55.00 
0.00 
0.00 
FEES 
36.50 
36.50 
0.00 
0.00 
0.00 
0.00 
124.75 
Account Adjustments 
Date Amount Reason 
Oct 31, 2001 124.75 Interest Posted to Date 
REVENUE DETAIL - TYPE: REPORTER FEES 
Original Amount Due 
Amended Amount Due 
Amount Paid 
Amount Credit 
Balance 
250.00 
0.00 
0.00 
0.00 
0.00 
Account Adjustments 
Date Amount 
Mar 02, 2000 -250.00 
Revenue to Trust 
Reason 
Reporter fees transferred from 
REVENUE DETAIL - TYPE: REPORTER FEES 
Original Amount Due: 100.00 
Amended Amount Due: 0.00 
Amount Paid: 0.00 
Amount Credit: 0.00 
Balance:: 0.00 
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CASE NUMBER ^91500430 Stale Fel 
Account 
Date 
Mar 02, 
Revenue 
Adiustments 
2000 
t o Tin . I 
Amount: 
- 10 0 . 0 0 
Reason 
Reporter fees transferred from 
REVENUE DETAIL TYPEi REPORTER FEES 
Amount Due 
Amount Paid 
Amount Credit 
Balance 
55.00 
55.00 
0.00 
0 .00 
REVENUE DETAIL TYPE: REPORTER FEES 
Amount Due 
Amount Paid 
Amount Credit 
Balance 
20.00 
20.00 
0.. 0 0 
0 . 0 0 
REVENUE DETAIL TYPE: REPORTER FEES 
Origina1 Amount Due 
Amended Amount Due 
Amount Paid 
Amount Credit 
Balance 
2 5.00 
0.00 
0.0 0 
0.00 
0.00 
Account Adjustments 
Date Amount Reason 
Aug 0 3 , 2 0 0 1 -25.00 Monies pai d < )i r! 1 : .• : • p i i\ ate 
reporter; balance refunded to payor. 
TRUST DETAIL 
Trust Description 
Recipient 
Amount Due 
Paid In 
Paid Out 
Other Trust 
REGIONAL REPORTING SERVICES 
3 5 0.00 
3 5 0.00 
3 5 0 . 0 0 
TRUST DETAIJ , 
Trust Description: 
Recipient: 
Amount Duei 2 05.00 
Paid In: 
Paid Oiit: 
Other Trust 
REGIONAL REPORTING SFPYl'^1 
2 0 5.00 
205 0 0 '"' ' 
.TFUST l-ETAIL 
Trust Description 
Recipient 
Amount Due 
Paid In 
. Paid Out 
Other Trust 
DON SHARP 
5.50 
5.50 
'•- 5.50 
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TRUST DETAIL 
Trust Description: Other Trust 
Recipient: REGIONAL REPORTING SERVICES 
CASE NOTE 
PROBATION 
Amount Due: 
Paid In: 
Paid Out: 
19.50 
19.50 
19.50 
02-16-99 Filed 
02-19-99 Filed 
02-23-99 Filed 
03-01-99 
PROCEEDINGS 
02-05-99 Case filed vickiv 
02-05-99 Judge LYON assigned. vickiv 
02-05-99 INITIAL APPEARANCE scheduled on March 11, 1999 at 02:00 PM in 
4th Floor Southwest with Judge LYON. vickiv 
ORIGINAL SUMMONS ^ vickiv 
WCAO RETURN OF SERVICE
 § vickiv 
ENTRY OF APPEARANCE OF COUNSEL ATD H. DON SHARP AND 
REQUEST FOR DISCOVERY rebeccab 
INITIAL APPEARANCE rescheduled on March 18, 1999 at 02:00 PM 
Reason: Correct calendar. lindaf 
03-01-99 Note: Attorney Don Sharp called to continue the case one week 
due to him being out of town. State has no objection. Case 
continued to 3-18-99. lindaf 
PRELIMINARY HEARING scheduled on April 01, 1999 at 02:15 PM in 
4th Floor Southwest with Judge LYON. krism 
03-18-99 Minute Entry - Minutes for Initial Appearance krism 
Judge: MICHAEL D. LYON 
PRESENT 
Clerk: laram 
Prosecutor: GARNER, HUNT W 
Defendant 
Defendant's Attorney(s): SHARP, H. DON 
Video 
Tape Number: L0318 Tape Count: 219 
INITIAL APPEARANCE 
A copy of the Information is given to the defendant, 
Defendant waives reading of Information. 
Advised of charges and penalties. 
The defendant requests a Preliminary Hearing. 
PRELIMINARY HEARING is scheduled. 
Date: 04/01/1999 
Time: 02:15 p.m. 
Location: 4th Fl - Southwest 
Printed: 04/29/02 10:46:21 Page 4 
CASE NUMBER 9919004 80 State Felony 
lindaf 
Second District Court 
252 5 Grant Avenue 
Ogden, UT 844 01 • 
before Judge MICHAEL D. LYON 
04-01-99 Minute Entry - Minutes for PRELIMINARY HEARING 
Judge: MICHAEL D. I >Y01: I 
PRESENT 
Clerk: lindaf 
Prosecutor: SANDRA SJOGREN 
Defendant 
Defendant's Attorney(s): H. DON SHARP 
Number : 
Video 
L4199 Tape Count: 3:13 
HEAR 11 JC 
This case comes before the court for preliminary hearing. Attorney 
Don Sharp requests that this case be heard by Judge Baldwin since 
he was the original judge on the case. State has no objection 
Case continued for decision to prelim 4-8-99 @9:30 am. 
DECISION TO PRELIM is scheduled', 
Date: 04/08/1999 
Time: 09:30a.m. 
Location: 3rd Floor South 
Second District Coi irt 
2 52 5 Grant Avenue 
Ogden, UT 844 01 
before Judge PARLEY R. BALDWIN 
04-01-99 DECISION TO PRELIM scheduled on April 08, 1999 at 09:30 AM in 
3rd Floor Southwest with Judge BALDWIN. 
04-05-99 Judge BALDWIN assigned. 
04-06-99 DECISION TO PRELIM rescheduled on April 
Reason: Correct calendar, 
04-08-99 PRELIMINARY HEARING scheduled on May i 
3rd Floor Southwest with Judge BALDWIN. 
Mini ite Entry - Minutes for DECISION TO PRELIM 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: GARNER HUNT W • .. 
Defendant 
Defendant's At:tor ney(s) : SHARP, H. DON 
08, 1999 at 09:MJ AM 
debbiew 
lindaf 
debbiew 
debbiew 
debbiew 
Video 
Tape Nui nber : B04 ub Tape Count: 9:05 
HEARING 
u.re J it- Page 5 
I 
CASE NUMBER 991900480 State Felony 
This is time set for decision to preliminary hearing. Defendant to 
be booked and released on this new case. Preliminary hearing set 
with the defendant present. 
PRELIMINARY HEARING is scheduled. 
Date: 05/13/1999 
Time: 09:30 a.m. 
Location: 3rd Floor South 
Second District Court 
2525 Grant Avenue 
Ogden, UT 844 01 
before Judge PARLEY R. BALDWIN 
05-13-99 Minute Entry - Minutes for PRELIMINARY HEARING debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: CAMILLE NEIDER 
Defendant 
Defendant's Attorney(s): DON SHARP 
Video 
Tape Number: B0513 Tape Count: 10:23 
HEARING 
casehist.881 (24%) [Press space to continue, q to quit, h for help] 
This is time set for preliminary hearing. Don Sharp request to 
continue for one week. Granted. Case set as a special setting. 
PRELIMINARY HEARING. 
Date: 05/21/1999 
Time: 09:00 a.m. 
Location: 3rd Floor South 
Second District Court 
2 52 5 Grant Avenue 
Ogden, UT 844 01 
Before Judge: PARLEY R. BALDWIN 
05-14-99 PRELIMINARY HEARING scheduled on May 21, 1999 at 09:00 AM in 
3rd Floor Southwest with Judge BALDWIN. debbiew 
05-21-99 Minute Entry - Minutes for PRELIMINARY HEARING debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: NEIDER, CAMILLE L. 
Defendant 
Defendant's Attorney(s): SHARP, H. DON 
Video 
Tape Number: B0521 Tape Count: 9:32/11:10 
HEARING 
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CASE NUMBER 99190 04 8 0 State Felony 
This is tin le set for preliminary hearing. Preliminary hearing held 
with testimony taken. Two exhibits were received and withdrawn. 
Court finds probable cause and orders the defendant to be held for 
trial. 
05-21-99 SETTING OF MOTION HEARING scheduled on June 03 1 999 a/1 09:00' 
.AM in 3rd Floor Southwest with Judge BALDWIN debbiew 
05 23 99 Minute Entry - debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
casehist.881 (28%)[Press space to continu- , 
Prosecutor: NEIDER, CAMILLE L, 
Defendant 
Defendant's Attorney (s) : SHARP II hill 
Video 
Tape Number: . B0521 Tape Count II I "'i 
ARRAIGNMENT - ' : 
A copy of the Information is given to the defendant. 
The Information is read. 
Defendant enters a plea of not g uilt;y Com: t: or ders any dispositive 
motions be filed within two weeks. Court sets a hearing date track 
the case for setting of a motion hearing. 
SETTING OF MOTION HEARING :i s scheduled 
Date: 06/03/1999 
Time: 09:00 a.m. 
Location: 3rd Floor i>oulh 
Second District Court 
2525 Grant Avenue 
Ogden, UT 84401 
Before Judge: PARLEY R. BALDWIN 
06-03-99 SUPPRESSION HEARING scheduled on June 15, 1999 at 09:00 AM in 
casehist.881 (30%) [Press space to continue, q to qu i r h for help] 3rd 
Floor Southwest: with Judge BALDWIN. debbiew 
06-03-99 Minute Entry - Minutes for SETTING OF MOTION HEARING debbiew 
Judge: PARLEY R. BA LDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: NEIDER, CAM 11 J .E I ,. 
Defendant not present 
Defendant's Attorney (s) : SHARP,, H DON •'"•• 
Video 
Tape Number: B0603 Tape C :)i n it 9:32 
HEARINo ' • ' : , 
This is time set for setting of the suppression hearing. Don 
Printed: 04/29/02 1 0 : 46 : 35 Pa.-.---
CASE NUMBER 991900480 State Felony 
files the Motion to Suppress in open court. Court allows the state 
to respond and sets the hearing date 6/15/99 @ 9:00 a.m. for a 3 
hour setting. 
SUPPRESSION HEARING is scheduled. 
Date: 06/15/1999 
Time: 09:00 a.m. 
Location: 3rd Floor South 
Second District Court 
2525 Grant Avenue 
Ogden, UT 84401 
Before Judge: PARLEY R. BALDWIN 
06-04-99 Filed: Motion to Suppress debbiew 
06-15-99 Minute Entry - Minutes for SUPPRESSION HEARING debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: CAMILLE L. NEIDER 
Defendant 
Defendant's Attorney(s): H. DON SHARP 
casehist.881 (34%) [Press space to continue, q to quit, h for help] Video 
Tape Number: B0615 Tape Count: 9:05/9:45 
HEARING 
This is time set for suppression hearing. Hearing held with 
testimony taken. The court allows defense to file his brief by 
7/30/99 with the state to respond by 8/13/99. Court will make its 
ruling on the law & motion calendar on 8/19/99. 
Defendant waives right to a speedy trial. Three day jury set with 
a pre-trial set. Defendant is present and is advised of all dates. 
PRE-TRIAL CONFERENCE is scheduled. 
Date: 09/30/1999 
Time: 09:00 a.m. 
Location: 3rd Floor South 
Second District Court 
2525 Grant Avenue 
Ogden, UT 84401 
Before Judge: PARLEY R. BALDWIN 
The reason for the change is Clerk error 
Jury Trial. 
Date: 10/04/1999 
Time: 09:00 a.m. 
casehist.881 (37%) [Press space to continue, q to quit, h for help] 
Location: 3rd Floor South 
Second District Court 
2525 Grant Avenue 
Ogden, UT 844 01 
Before Judge: PARLEY R. BALDWIN . 
Printed: 04/29/02 10:46:38 Page 8 
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Jury Trial. 
Date: 10/05/1999 
Time: 09:00 a.m. 
Location: 3rd Floor South 
Second District Court 
2525 Grant Avenue 
Ogden, UT 84401 
casehist.881 (38%) [Press space to continue, q to quit, h for help] 
Before Judge: PARLEY R. BALDWIN 
Jury Trial. 
Date: 10/06/1999 
Time: 09:00 a.m. 
Location: 3rd Floor South 
Second District Court 
2525 Grant Avenue 
Ogden, UT 84401 
Before Judge: PARLEY R. BALDWIN 
DECISION. 
Date: 08/19/1999 
Time: 09:00 a.m. 
Location: 3rd Floor South 
Second District Court 
2525 Grant Avenue 
Ogden, UT 84401 
Before Judge: PARLEY R. BALDWIN 
Jury Trial. 
Date: 10/04/1999 
Before Judge: PARLEY R. BALDWIN 
casehist.881 (39%)[Press space to continue, q to quit, h for help] 
PRE-TRIAL CONFERENCE. 
Date: 09/30/1999 
Before Judge: PARLEY R. BALDWIN 
06-15-99 Note: JURY TRIAL calendar modified. debbiew 
06-15-99 Note: PRE-TRIAL CONFERENCE calendar modified. debbiew 
06-15-99 PRE-TRIAL CONFERENCE scheduled on September 30, 1999 at 09:00 
AM in 3rd Floor Southwest with Judge BALDWIN. debbiew 
06-15-99 Note: SUPPRESSION HEARING minutes modified. debbiew 
06-15-99 JURY TRIAL scheduled on October 04, 1999 at 09:00 AM in 3rd 
Floor Southwest with Judge BALDWIN. debbiew 
06-15-99 JURY TRIAL scheduled on October 05, 1999 at 09:00 AM in 3rd 
Floor Southwest with Judge BALDWIN. debbiew 
06-15-99 JURY TRIAL scheduled on October 06, 1999 at 09:00 AM in 3rd 
Floor Southwest with Judge BALDWIN. debbiew 
06-15-99 DECISION scheduled on August 19, 1999 at 09:00 AM in 3rd Floor 
Southwest with Judge BALDWIN. debbiew 
06-15-99 Filed: REQUEST FOR TRANSCRIPT dianew 
06-15-99 Fee Account created Total Due: 250.00 dianew 
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CASE NUMBER 991900480 State Felony 
06-15-99 REPORTER FEES Payment Received: 250.00 dianew 
Note: REPORTER FEES 
06-22-99 Filed: TRANSCRPT - SUPPRESSION HRG ON 6\15\99 BY TRACY 
COVEINGTON franl 
06-22-99 Filed: REPORTER'S TRANSCRIPT FROM VIDEO RECORDING ON 5\21\99 BY 
LAURIE SHINGLE franl 
08-05-99 Fee Account created Total Due: 55.00 ruthw 
08-05-99 REPORTER FEES Payment Received: 55.00 ruthw 
Note: REPORTER FEES 
08-19-99 Minute Entry - Minutes for DECISION debbiew 
Judge: PARLEY R. BALDWIN-
PRESENT 
Clerk: debbiew 
Prosecutor: NEIDER, CAMILLE L. • 
Defendant not present 
Defendant's Attorney(s): SHARP, H. DON 
casehist.881 (44%) [Press space to continue, q to quit, h for help] 
Video 
Tape Number: B0819 Tape Count: 9:52 
HEARING 
This is time set for decision on the motion to suppress. Don Sharp 
request additional time to file his brief as he has just received 
the transcript from the court. State does not object. 
Brief to be filed by 9/17/99 with the response by 9/24/99. 
Pre-trial cancelled. Decision will be rendered in court on 9/30/99. 
Don Sharp need not be present. Jury trial to remain. 
DECISION. 
Date: 09/30/1999 
Time: 09:00 a.m. 
Location: 3rd Floor South 
Second District Court 
2525 Grant Avenue 
Ogden, UT 84401 
Before Judge: PARLEY R. BALDWIN 
08-19-99 PRE-TRIAL CONFERENCE Cancelled. 
08-19-99 DECISION scheduled on September 30, 1999 at 09:00 AM in 3rd 
Floor Southwest with Judge BALDWIN. debbiew 
casehist.881 (46%) [Press space to continue, q to quit, h for help]09-02-99 Fee 
Account created Total Due: 36.50 ruthw 
09-02-99 REPORTER FEES Payment Received: 36.50 ruthw 
Note: REPORTER FEES 
09-17-99 Filed: NOTICE OF EXPERT TESTIMONY vickiv 
09-23-99 Minute Entry - Minutes for COUNSEL'S REQUEST debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Defendant not present 
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HEARING 
Don Sharp request to strike the jury trial set for 10/4/99 and 
reset a bench trial for 10/5/99 only and further represents that 
this has been approved the the State. Granted. Counsel to advise 
Camille Neider of the change. 
Bench Trial is scheduled. 
Date: 10/05/1999 
Time: 09:00 a.m. 
Location: 3rd Floor South 
Second District Court 
2525 Grant Avenue 
Ogden, UT 84401 
Before Judge: PARLEY R. BALDWIN 
The reason for the change is Correct calendar 
Bench Trial. 
Date: 10/05/1999 
Before Judge: PARLEY R. BALDWIN 
09-27-99 BENCH TRIAL scheduled on October 05, 1999 at 09:30 AM in 3rd 
Floor Southwest with Judge BALDWIN. debbiew 
09-27-99 JURY TRIAL Cancelled. 
09-27-99 JURY TRIAL Cancelled. 
09-27-99 JURY TRIAL Cancelled. 
09-27-99 DECISION Cancelled. 
casehist.881 (50%) [Press space to continue, q to quit, h for help]09-27-99 Note: 
BENCH TRIAL calendar modified. debbiew 
10-05-99 Minute Entry - Minutes for BENCH TRIAL debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: NEIDER, CAMILLE L. 
Defendant 
Defendant's Attorney(s): SHARP, H. DON 
Video 
Tape Number: B1005 Tape Count: 9:50 
TRIAL 
This is time set for bench trial. Defendant waives his right to a 
jury trial on the record. Two stipulations put on the record. Don 
Sharp will submit his brief on the issue of the motion to suppress 
for the court on 10/6/99. 
10-05-99 Minute Entry - Minutes for BENCH TRIAL juanas 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: juanas 
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Prosecutor: NEIDER, CAMILLE L. 
Defendant 
Defendant's Attorney(s): SHARP, H. DON 
Video 
Tape Number: B1005 Taoe Count: 950 
TRIAL 
Trial held; testimony taken. Court and counsel discuss Motion to 
Suppress further. Mr. Sharp to file motion by 10/7/99; state to 
file response by 10/15/99. 
Court orders case set on calendar for 10/31/99 for Decision and 
Ruling. 
1999 at 09:00 AM in 
casehist.881 (55%) [Press space to continue, q to quit, h for help]10-06-99 
DECISION & RULING scheduled on October 21, 1999 at 09:00 AM in 
3rd Floor Southwest with Judge BALDWIN. 
10-07-99 Filed: Defendant's Brief 
10-15-99 Filed: STATE'S OBJECTION TO DEFENDANT'S MOTION TO SUPPRESS 
EVIDENCE AND CLOSING ARGUMENT 
10-21-99 APP SENTENCING scheduled on December 02 
3rd Floor Southwest with Judge BALDWIN. 
10-21-99 Minute Entry - Minutes for RULING 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: NEIDER, CAMILLE L. 
Defendant 
Defendant's Attorney(s 
]uanas 
debbiew 
bonnied 
debbiew 
debbiew 
SHARP, H. DON 
Video 
Tape Number: 
HEARING 
B1021 Tape Count: 10:33/10:46 
This is time set for ruling on the motion to supress and ruling as 
to the guilt or innocence of the defendant resulting from the bench 
trial held previously. 
casehist.881 (58%) [Press space to continue, q to quit, h for help] Court 
makes its ruling on the Record and denies the Motion to 
Suppress as to the issue of consent. Court further makes no ruling 
as to the issue of the search warrant. 
The court finds that based upon the testimony and evidence before 
the court guilty of the third degree felony, Possession with Intent 
to Distribute. Pre-sentence is requested. 
APP SENTENCING is scheduled. 
Date: 12/02/1999 
Time: 09:00 a.m. 
Location: 3rd Floor South 
Second District Court 
2 525 Grant Avenue 
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Ogden, UT 84401 
Before Judge: PARLEY R. BALDWIN 
11-03-99 Note: RULING minutes modified. debbiew 
11-26-99 Filed: PRESENTENCE INVESTIGATION REPORT margiel 
12-02-99 Fine Account created Total Due: 1000.00 debbiew 
12-02-99 Minute Entry - Minutes for SENTENCE, JUDGMENT, COMMITME debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: NEIDER, CAMILLE L. 
Defendant 
Defendant's Attorney(s): SHARP, H. DON 
Video 
Tape Number: B1202 Tape Count: 9:40 
SENTENCE PRISON 
Based on the defendant's conviction of POSS W/ INTENT TO DIST 
C/SUBSTANCE a 3rd Degree Felony, the defendant is sentenced to an 
indeterminate term of not to exceed five years in the Utah State 
Prison. 
The prison term is suspended. 
SENTENCE JAIL 
Based on the defendant's conviction of POSS W/ INTENT TO DIST 
C/SUBSTANCE a 3rd Degree Felony, the defendant is sentenced to a 
term of 45 day(s) 
SENTENCE FINE 
Charge # 1 Fine 
Suspended 
Surcharge 
Due 
Total Fine 
Total Suspended 
Total Surcharge 
Total Principal Due 
ORDER OF PROBATION 
$1000.00 
$0.00 
$459.46 
$1000.00 
$1000.00 
$0 
$459.46 
$1000.00 
Plus Interest 
The defendant is placed on probation for 3 year(s). 
Probation is to be supervised by Adult Probation and Parole. 
Defendant to serve 45 day(s) jail. 
Defendant is to pay a fine of 1000.00 which includes the surcharge. 
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Interest may increase the final amount due. 
Pay fine to The Court. 
PROBATION CONDITIONS 
The defendant shall enter into an agreement with the Utah State 
Department of Adult Probation & Parole and comply strictly with its 
terms and conditions. 
The defendant shall report to the Department of Corrections and to 
the court whenever required. 
The defendant shall violate no law, either federal, state or 
municipal. 
The defendant shall successfully complete a substance abuse 
evaluation and any treatment deemed necessary, paying all costs, as 
directed by Adult Probation & Parole. 
The defendant shall not consume alcohol or illegal drugs. 
The defendant shall submit to random search, seizure, and chemical 
testing. 
The defendant shall serve 45 days jail to report to the jail on 
12/17/99 @ 4:00 a.m. to be released to the jail diversion. 
The defendant shall pay the $1,000 fine through Adult Probation & 
Parole. 
12-08-99 Filed order: Sentence, Judgment & Commitment debbiew 
Judge pbaldwin 
Signed December 08, 1999 
12-08-99 Judgment #1 Entered debbiew 
Creditor: STATE OF UTAH 
Debtor: TROY REES 
1,000.00 Fine 
1,000.00 Judgment Grand Total 
12-08-99 Filed judgment: Criminal Sentence debbiew 
Judge pbaldwin 
Signed December 08, 1999 
12-16-99 Filed 
12-16-99 Filed 
12-16-99 Filed 
NOTICE OF APPEAL bonnied 
APPLICATION FOR CERTIFICATE OF PROBABLE CAUSE bonnied 
MEMORANDUM IN SUPPORT OF CERTIFICATE OF PROBABLE CAUSE bonnied 
12-16-99 Minute Entry - Minutes for REVIEW OF JAIL debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: NEIDER, CAMILLE L. 
Defendant 
Defendant's Attorney(s): SHARP, H. DON 
Video 
Tape Number: B1216 Tape Count: 9:12 
HEARING 
Printed: 04/29/02 10:47:08 Page 14 
CASE NUMBER 991900480 State Felony 
Don Sharp motions to stay the jail order pending a hearing on the 
motion to stay. Court allows state 10 days to file their response. 
Hearing to be set with counsel in early January. Court will render 
a decision concerning the jail sentence today. 
12-16-99 Filed: MAILING CERTIFICATE franl 
12-16-99 Filed: SENT CERTIFIED COPY OF APPEAL TO COURT OF APPEALS franl 
12-16-99 Note: The court orders the jail sentence stayed. Jail diversion 
and jail contacted by clerk. Hearing to be set with counsel. debbiew 
12-20-99 Note: Court sets hearing with counsel on 1/13/2000 @ 9:30 a.m. debbiew 
12-20-99 HEARING ON PROBABLE CAUSE scheduled on January 13, 200 0 at 
09:30 AM in 3rd Floor Southwest with Judge BALDWIN. debbiew 
12-22-99 Filed: LETTER FROM UTAH COURT OF APPEALS #991078-CA franl 
01-13-00 Minute Entry - Minutes for HEARING ON PROBABLE CAUSE debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: NEIDER, CAMILLE L. 
Defendant 
Defendant's Attorney(s): SHARP, H. DON 
Video 
Tape Number: B0113 Tape Count: 10:17 
HEARING 
This is time set for a hearing on the affidavit for probable cause 
that has been filed by Don Sharp. Arguments heard. 
The court grants the certificate of probable cause and stays the 
sentence which includes the imposition of jail and the probation 
until a ruling has been made with the Court of Appeals. 
01-18-
01-18-
01-18-
01-18-
01-18-
03-02-
03-02-
03-02-
03-02-
report 
03-02-
03-02-
03-02-
03-02-
00 Fee Account created 
00 Fee Account created 
00 REPORTER FEES 
Note: REPORTER FEES 
00 Fee Account created 
0 0 REPORTER FEES 
Note: REPORTER FEES 
0 0 Trust Account created 
00 REPORTER FEES 
Total Due: 
Total Due: 
Payment Received: 
Total Due: 
Payment Received: 
124.75 
250.00 
100.00 
250.00 
100.00 
350.00 
-100.00 
Total Due: 
Transfer Out: 
Note: Account Transfer; Monies to be paid to private 
reporter, Carolyn Erickson. 
00 Other Trust 
00 REPORTER FEES 
Note: Account Transfer 
er, Carolyn Erickson. 
00 Other Trust 
0 0 REPORTER FEES Account Adjustment 
0 0 REPORTER FEES Account Adjustment 
00 Note: 
Transfer In: 100.00 
Transfer Out: -250.00 
Monies to be paid to private 
Transfer In: 
Total Due: 
Total Due*. 
250.00 
350, 
350, 
bonnied 
bonnied 
bonnied 
bonnied 
bonnied 
kimikoh 
kimikoh 
kimikoh 
kimikoh 
kimikoh 
00 
00 
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03-02-00 Other Trust Check # 43065 Trust Payout: 350.00 kimikoh 
03-28-00 Filed: TRANSCRIPT SENTENCING 12/2/99 BY CAROLYN franl 
03-28-00 Filed: TRANSCRIPT BENCH TRIAL 10/5/99 BY CAROLYN franl 
03-28-00 Trust Account created Total Due: 205.00 ruthw 
03-28-00 Other Trust Payment Received: 205.00 maureem 
03-28-00 Fee Account created Total Due: 55.00 maureem 
03-28-00 REPORTER FEES Payment Received: 55.00 maureem 
Note: REPORTER FEES 
casehist.881 (78%) [Press space to continue, q to quit, h for help]03-28-00 
Filed: video transcript 10/21/99 by laurie franl 
03-28-00 Fee Account created Total Due: 20.00 roxanneb 
03-28-00 REPORTER FEES Payment Received: 20.00 roxanneb 
Note: REPORTER FEES 
04-11-00 Note: 
04-11-00 Other Trust Check # 43319 Trust Payout: 205.00 kimikoh 
04-12-00 Filed: AFFIDAVIT OF MAILING franl 
04-18-00 Filed: RETURN RECEIPT FROM COURT OF APPEALS franl 
10-24-00 Tracking started for Appeal. Review date Dec 01, 2000. debbiew 
12-27-00 Tracking - Appeal, changed to Revi ew date Feb 01, 2001. debbiew 
03-09-01 REMAND FROM APPEAL COURT scheduled on March 22, 2001 at 09:00 
AM in 3rd Floor Southwest with Judge BALDWIN. debbiew 
03-20-01 Note: REMAND FROM APPEAL COURT calendar modified. debbiew 
03-22-01 Minute Entry - Minutes for INCOURT NOTE debit 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debit 
Prosecutor: PARMLEY, RICHARD A 
Defendant not present 
Video 
Tape Number: B032201 Tape Count: 11:32 
This is the time set for review of remand. Atty Don Sharp not 
present. Counsel previsouly agreed to continue matter to 3/29/01 
at 11:00 a.m. Court concurs. 
REMAND FROM APPEAL COURT is scheduled. 
Date: 03/29/2001 
Time: 11:00 a.m. 
Location: 3rd Floor Southwest 
Second District Court 
2525 Grant Avenue 
Ogden, UT 84401 
Before Judge: PARLEY R. BALDWIN 
03-26-01 REMAND FROM APPEAL COURT scheduled on March 29, 2001 at 11:00 
AM in 3rd Floor Southwest with Judge BALDWIN. debit 
03-29-01 Note: The parties stipulate to continue this case to 4/12/2001 
at 9 am. krism 
03-29-01 Tracking ended for Appeal. franl 
03-30-01 REMAND FROM APPEAL COURT scheduled on April 12, 2001 at 09:00 
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AM in 3rd Floor Southwest with Judge BALDWIN. krism 
04-09-01 Filed: REMITITTUR FROM COURT OF APPEALS - MEMORANDUM DECISION -
AFFIRMED franl 
04-12-01 MOTION HEARING scheduled on April 26, 2001 at 09:00 AM in 3rd 
Floor Southwest with Judge BALDWIN. debbiew 
04-12-01 Minute Entry - Minutes for REMAND FROM APPEAL COURT debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: SAUNDERS, L. DEAN 
Defendant not present 
Defendant's Attorney(s): SHARP, H. DON 
Video 
Tape Number: B041201 Tape Count: 9:13 
HEARING 
This is time set for a review of the remand from the Court of 
Appeals. Don Sharp files a Motion to Resentence in open court and 
states he will hand deliver a copy directly to Camille Neider. 
State request time to respond to the motion. Court allow the State 
to respond by 4/24/01 and sets a hearing on the motion for 4/26/01 
@ 9:00 a.m. 
MOTION HEARING is scheduled. 
Date: 04/26/2001 
Time: 09:00 a.m. 
Location: 3rd Floor Southwest 
Second District Court 
2525 Grant Avenue 
Ogden, UT 84401 
Before Judge: PARLEY R. BALDWIN 
04-12-01 Filed: Motion to Resentence debbiew 
04-12-01 Filed: Affidavit debbiew 
04-26-01 MOTION HEARING scheduled on May 10, 2001 at 09:00 AM in 3rd 
Floor Southwest with Judge BALDWIN. debbiew 
04-26-01 Minute Entry - Minutes for MOTION HEARING debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: CAMILLE NEIDER 
Defendant 
Defendant's Attorney(s): DON SHARP 
Video 
Tape Number: B042601 Tape Count: 10:19 
HEARING 
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This is time set for hearing on the motion filed by the defendant. 
Upon stipulation of counsel, court continues the case for two weeks 
for hearing. Counsel to submit courtesy copies to the court prior 
casehist.881 (89%) [Press space to continue, q to quit, h for help] to the 
hearing. 
MOTION HEARING. 
Date: 05/10/2001 
Time: 09:00 a.m. 
Location: 3rd Floor Southwest 
Second District Court 
2525 Grant Avenue 
Ogden, UT 844 01 
Before Judge: PARLEY R. BALDWIN 
05-09-01 Filed: PETITION FOR EXTRAORDINARY RELIEF juanas 
05-10-01 Minute Entry - Minutes for MOTION HEARING debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: NEIDER, CAMILLE L. 
Defendant 
Defendant's Attorney(s): SHARP, H. DON 
Video 
Tape Number: B051001 Tape Count: 9;27 
HEARING 
casehist.881 (92%) [Press space to continue, q to quit, h for help] This 
is time set for motion hearing on the motion for 
extraordinary relief. Hearing not held. State objects to the motion 
filed as the case has already been adjudicated in the Court of 
Appeals. 
Court dismisses the petition and finds that the case has been 
adjudicated 'in the Court of Appeals. Court imposes the original 
sentence and imposes the original 45 days jail. 
Court allows the defendant to be released for work through the 
Kiesel facility in lieu of the jail diversion facility. All other 
terms of probation are reaffirmed. 
06-07-01 Filed: NOTICE OF APPEAL franl 
06-15-01 Filed: LETTER FROM COURT OF APPEALS #20010490-CA franl 
07-05-01 REVIEW OF SENTENCE scheduled on July 12, 2001 at 09:00 AM in 
3rd Floor Southwest with Judge BALDWIN. debbiew 
07-06-01 Fee Account created Total Due: 25.00 arelyt 
07-06-01 REPORTER FEES Payment Received: 25.00 arelyt 
Note: REPORTER FEES; Mail Payment; 
07-12-01 Minute Entry - Minutes for REVIEW OF SENTENCE debbiew 
Judge: PARLEY R. BALDWIN 
PRESENT 
Clerk: debbiew 
Prosecutor: CORP, SANDRA L. 
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Defendant 
Defendant's Attorney(s): SHARP, H. DON 
Video 
Tape Number: B071201 Tape Count: 9:22 
HEARING 
casehi 
Filed: 
08-01-
08-01-
08-03-
08-03-
08-03-
0 8 - 0 3 
0 8 - 0 3 
0 8 - 0 6 
0 8 - 0 6 
0 8 - 0 6 
0 8 - 0 6 
0 9 - 0 4 
0 9 - 0 7 
1 2 - 1 2 
0 4 - 0 5 
TRANSCRIPT 
01 Trust Account created 
01 Trust Account created 
01 REPORTER FEES 
f rani 
19.50 
5.50 
-19.50 
This is time set for review of sentence. Court imposes the 
original sentence of formal probation and grants the request for a 
new evaluation to be completed by Adult Probation & Parole for 
substance abuse treatment. 
Court will consider any early termination filed by Adult Probation 
& Parole after completion of the imposed conditions, 
st.881 (96%)[Press space to continue, q to quit, h for help]07-26-01 
MOTION HRG ON 5/10/2001 - CAROLYN 
Total Due: 
Total Due: 
Transfer Out: 
Note: Account Transfer From Fee - REPORTER FEES On 
991900480 To Trust - Other Trust On 991900480; Monies to 
be paid to private reporter. 
01 Other Trust Transfer In: 19.50 
01 REPORTER FEES Transfer Out: -5.50 
Note: Account Transfer From Fee - REPORTER FEES On 
991900480 To Trust - Other Trust On 991900480; Overpayment 
of reporter fees. 
01 Other Trust Transfer In: 
01 REPORTER FEES Account Adjustment Total Due 
01 Note: 
01 Note: 
01 Other Trust Check # 45717 Trust Payout: 
01 Other Trust Check # 45719 Trust Payout: 
5.50 
19.50 
5.50 
maureem 
maureem 
kimikoh 
kimikoh 
kimikoh 
kimikoh 
O.OOkimikoh 
•01 Filed 
•01 Filed 
•01 Filed 
Supplemental index 
return receipt 
STATE'S MOTION FOR STATUS CONFERENCE 
-02 Note: No status conference is needed until the court of appeals 
has made their decision. 
kimikoh 
kimikoh 
f rani 
f rani 
angelae 
debbiew 
ADDENDUM E 
H. DON SHARP, # 2922 
Attorney for Defendant -Petitioner 
Key Bank Building, Suite 200 
2491 Washington Blvd. 
Ogden, Utah 84401 ZCCi I'Vf -°> P 2- 25 "'"*'/' 
Tele: (801) 621-1567 
. i : . :C I o w - : \ t 
DISTRICT COURT-STATE OF UTAH 
WEBER COUNTY-OGDEN DEPARTMENT 
STATE OF UTAH, / PETITION FOR 
EXTRAORDINARY RELIEF 
Plaintiff/Respondent, / 
Vs. / Case No. 991900480 
TROYREES, / JUDGE: PARLEY BALDWIN 
Defendant/Petitioner. I 
COMES NOW, Troy Rees, the above named Defendant/Petitioner, by and 
through his attorney H. Don Sharp and hereby petitions this Court for Extraordinary 
Relief under the provisions of Rule 65B (a)(b). 
The reason for requesting extraordinary relief is that the Defendant's appeal was 
denied for the failure of certain transcripts having not been filed with the Court of 
Appeals. These transcripts had been timely ordered, paid for and were on file with the 
Clerk of the District Court but were not filed with the rest of the record. This was 
through no fault of the Defendant/Petitioner, but the Defendant/Petitioner is restrained by 
the 45 day jail sentence pending if he is not granted the relief requested herein. 
STATEMENT OF FACTS 
1. The defendant was convicted of Possession of Marijuana with intent to 
Distribute (A third Degree Felony) and an accompanying Possession of 
Paraphernalia and Class B Misdemeanor and sentenced on the 2nd day of 
December, 1999. 
2. Included in the sentence was a jail term of 45 days which was stayed pending 
appeal. 
3. The appeal was timely filed and transcripts of all relevant proceedings 
(Preliminary Hearing, Suppression Hearing, and Trial) were ordered, paid for 
and filed with the Court. 
4. Defendant's Appellant Brief was timely filed. 
5. The State's Reply Brief was filed. 
6. The State argued in its reply brief that appellate record (Preliminary Hearing 
and Suppression Hearing Transcripts) was not complete. 
7. Defendant's counsel, upon receipt of the State's Brief glanced at the three 
Arguments set out on the Table of Contents page of the Brief and obviously 
did not pick up on the defect in the record. 
8. The State did not inquire of Defendant's attorney as to the whereabouts of the 
Transcripts. 
9. The Court of Appeals dismissed the Appeal on the insufficient record. 
10. After receipt of the Court of Appeals decision defendant's counsel contacted 
Fran Lund, of the District Court Clerks office to see if the transcripts were on 
file. After she looked for them the transcripts of the Preliminary Hearing and 
Suppression Hearing were located, but they had been filed on a different shelf 
than the rest of the record. She confirmed at that time that the transcripts had 
not been filed. 
11. The defendant was unaware of the above problems in his appeal, and was not 
responsible for the dismissal. 
12. There are important legal and factual issues that should be reviewed in this 
case and under the circumstances the defendant has been denied his right to 
appeal through no fault of his own. 
13. The only remedy for this type of Problem is threw a Petition for Extraordinary 
Relief under Rule 65B of the Utah Rules of Civil Procedure. State v. Johnson, 
635P.2d36(1981) 
WHEREFORE, Petitioner prays for relief as follows: 
1. That the Court hold an evidentiary if necessary to determine if the 
Defendant has been denied his Constitutional right to appeal and that 
the denial was no fault of the Defendant/Petitioner. 
2. Upon a finding of a denial of the right to appeal through no fault of the 
defendant to re-sentence the defendant and allow the appeal to be 
refiled. 
Dated this 9th day of May, 2001 
DON SHARP^ATTORNEY FOR PETITIONER 
ADDENDUM F 
SECOND DISTRICT COURT - OGDEN COURT 
WEBER COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
TROY REES, 
Defendant. 
MINUTES 
MOTION HEARING 
Case No: 991900480 FS 
Judge: PARLEY R. BALDWIN 
Date: May 10, 2001 
PRESENT 
Clerk: debbiew 
Prosecutor: NEIDER, CAMILLE L. 
Defendant 
Defendant's Attorney(s): SHARP, H. DON 
DEFENDANT INFORMATION 
Date of birth: January 13, 1964 
Video 
Tape Number: B051001 Tape Count: 9;27 
CHARGES 
1. POSS W/ INTENT TO DIST C/SUBSTANCE - 3rd Degree Felony 
Plea: Not Guilty - Disposition: 10/21/1999 Guilty 
HEARING 
This is time set for motion hearing on the motion for 
extraordinary relief. Hearing not held. State objects to the motion 
filed as the case has already been adjudicated in the Court of 
Appeals. 
Court dismisses the petition and finds that the case has been 
adjudicated in the Court of Appeals. Court imposes the original 
sentence and imposes the original 45 days jail. 
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Case No: 
Date: 
991900480 
May 10, 2001 
Court allows the defendant to be released for work through the 
Kiesel facility in lieu of the jail diversion facility. All other 
terms of probation are reaffirmed. 
Dated this (O day of -^W 
°2r 
PARLEY R. BALDWIN 
District Court Judge 
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ADDENDUM G 
STATEMENT OF THE FACTS 
IN THE UNDERLYING CRIMINAL CASE9 
At approximately 8:30 a.m., on 7 August 1998, Deputy Barnett of the Weber County 
Sheriffs Office, and the Mayor of Fair West, Utah, went to property located at 1825 North 
200 West in Farr West to discuss re-zoning the area with property owner David Hunt (R. 
103:20-24). After unsuccessful attempts to find Hunt in a warehouse on the property, Deputy 
Barnett knocked on the door of a fifth wheel trailer which was parked nearby (R. 103:23). 
A female voice said, "Come on in" (id.). After Deputy Barnett opened the door, the female 
inside repeated, "Come on in" (R. 103:24). Upon entering the trailer, Deputy Barnett 
immediately detected a strong odor of burnt marijuana (R. 103:26). The female, who 
appeared to be the sole occupant of the trailer, was wearing pajamas and was wrapped in a 
blanket (R. 103:25-26). The deputy observed that there were several food items and articles 
of clothing scattered around, and also that there was a bed and bedding in the nose of the 
trailer (id.). 
After introducing himself, and without mentioning the burnt marijuana smell, Deputy 
Barnett asked if Hunt was around (R. 103:27). The woman identified herself as Doreen 
Atkin and said that Hunt was only at the property "off and on," and that if his truck was gone, 
he was not around (id.). She then looked outside and confirmed that Hunt's truck was not 
there (id.). 
9
 These are the facts of the underlying criminal conviction, taken from the State's 
brief in the direct appeal (case no. 991078-CA). The facts are stated in the light most 
favorable to the bench verdict. See Johnson v. Higlev. 1999 UT App 278, ^ [2, 989 P.2d 
61, 61 (bench trial). 
Concluding that Hunt was not on the property, Deputy Barnett asked Atkin about the 
burnt marijuana smell inside the trailer (id.). Atkin told him that two other individuals had 
come into the trailer earlier to look for her boyfriend, defendant, and that they had been 
smoking a marijuana cigarette (R. 103:32). Atkin also said that the trailer belonged to 
defendant and that she stayed there overnight because her air conditioner was broken (R. 
103:28). 
Deputy Barnett asked Atkin for permission to search the trailer and Atkin consented 
saying, "Sure, go ahead. Take a look around" (R. 103:27-28). Deputy Barnett walked into 
the kitchen area, and looking into a garbage bag hanging from a cabinet, saw four marijuana 
stems (R. 103:29). Deputy Barnett asked Atkin if she had been smoking, which she denied 
and also stated that the marijuana stems belonged to the individuals that had been smoking 
marijuana in the trailer earlier (R. 103:32). Deputy Barnett asked if he could continue to 
search and Atkin replied: "Hey, yeah, please look around" (R. 103:32). Atkin also identified 
some bags as hers and invited the deputy to look inside them as well (id.). No contraband 
was located inside the bags (R. 103:33). 
Deputy Barnett next looked inside a kitchen cabinet and found a small cookie tin 
containing loose marijuana, two marijuana pipes (including one that was filled with 
marijuana), two packages of rolling papers, several used plastic baggies, and two baggies still 
containing marijuana (R. 103:33-38). There was also a key ring with approximately four 
keys and a bank card bearing the name "Troy's Trucking" (R. 103:35-36). The total weight 
of the marijuana found in cupboard was 42.1 grams (R. 103:38). 
At that point, Deputy Barnett told Atkin that he needed to find out who the marijuana 
belonged to and asked that she contact defendant (R. 103:40). Atkin called defendant on a 
cellular phone and Deputy Barnett told him that he needed to speak with him about the 
marijuana in his trailer (R. 103:41). Approximately 45 minutes later, defendant arrived at 
the trailer and was promptly given his Miranda rights, which he waived (R. 103:41-42).10 
Following defendant's statement to Deputy Barnett, he was arrested and the trailer 
was seized and inventoried (R. 103:46-48).1 x During the inventory search, a locked safe was 
discovered inside one of the trailer's cabinets (R. 103:48). 
Officer Jensen of the Weber-Morgan Narcotics Strike Force also arrived at this time 
and questioned defendant again following a second administration and waiver of Miranda 
rights (R. 103:46, 91-94). When Officer Jensen asked defendant if he ever shared his 
marijuana with his friends, defendant responded, "basically,... I mean if that's what you're 
getting at, I mean I don't know" (R. 103:99-100). Defendant admitted that he had sold 
marijuana "a long time ago," but also claimed that marijuana in his trailer was "just my 
stash" (R. 103:101). Defendant claimed that he stored the marijuana in different quantities 
"as he comes and goes" (R. 103:103, 108-09). 
^Miranda v. Arizona, 384 U.S. 436 (1965). 
nDeputy Barnett's interview of defendant in the trailer was audio video recorded 
and was played for the trial court during the bench trial (R. 103:42-45). The video was 
not included in the record on appeal; however, the State's Objection to the motion to 
suppress indicates that during the interview defendant told Deputy Barnett, among other 
things, that the marijuana belonged to him, and that his friends and coworkers "abuse his 
stash" (R. 69). 
Based on defendant's statements to Deputy Barnett and Officer Jensen, as well as 
additional information that defendant had a history of drug crimes, Agent Burnett, also with 
the strike force, obtained a search warrant for the safe (R. 103:115-116) (a copy of the 
affidavit in support of the search warrant was not included in the record on appeal). Two 
baggies containing approximately 85.8 grams of marijuana were seized (R. 103:116, 119). 
In Agent Burnett's experience this amount was "too large" for merely personal use (R. 
103:123-24). Indeed, "an ounce is probably the average amount... This is four or five times 
that amount" (id.). Additionally, defendant's manner of storing the marijuana in separate 
baggies and locations was also inconsistent with his claim of personal use (R. 103:124-125). 
Finally, a recreational user typically uses marijuana only one to three times per week, and the 
average pipe bowl only holds approximately one gram of marijuana, while a rolled joint 
holds "a little less depending on how big they want to roll it" (R. 103:126). Thus, 
defendant's approximate 129 grams of marijuana could be made into at least as many joints 
(R. 103:126-127, 148). It would take the average marijuana user a little less than two years 
to consume this amount (R. 103:127). 
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Court of Appeals of Utah. 
Daniel SHUNK, Petitioner, 
v. 
Honorable Dennis FUCHS, Respondent, 
Daniel SHUNK, Petitioner, 
v. 
Honorable William BARRETT, Respondent. 
Nos. 20000192-CA, 20000193-CA. 
May 4, 2000. 
Daniel Shunk, Sheridan, OR, pro se. 
Brent M. Johnson, Salt Lake City, for respondents. 
Before BENCH, BILLINGS, and DAVIS, JJ. 
MEMORANDUM DECISION (Not for Official 
Publication) 
PER CURIAM. 
*1 Petitioner seeks extraordinary relief from this 
court under Utah Rule of Civil Procedure 65B in the 
form of a writ directing the district court to act on a 
petition for habeas corpus filed in the district court. 
For the reasons set forth below, we deny the petition 
for extraordinary relief. 
A petition for extraordinary relief directed to a 
district court judge is governed by Rule 65B(d) of the 
Utah Rules of Civil Procedure and Rule 19 of the 
Utah Rules of Appellate Procedure. Rule 19 requires 
that a petition contain a statement of all persons 
whose interests might be substantially affected, a 
statement of the issues presented and of the relief 
sought, a statement of the facts necessary to an 
understanding of the issues presented, a statement of 
the reasons why no other plain, speedy or adequate 
remedy exists and why the relief should be granted, 
and copies of any order or other parts of the record 
which may be essential to an understanding of the 
matters set forth in the petition. Utah R.App.P. 19(b). 
Petitioner has failed to comply with these 
requirements. In particular, he has not identified all 
affected parties, stated the facts relevant to the relief 
he seeks, stated why no other plain, speedy or 
adequate remedy exists, or provided copies of 
necessary documents. 
Further, Rule 65B(d) authorizes relief only where a 
court "has exceeded its jurisdiction or abused its 
discretion," or "failed to perform an act required by 
law." Utah R.Civ.P. 65B(d)(2)(A). "Where the 
challenged proceedings are judicial in nature, the 
court's review shall not extend further than to 
determine whether the respondent has regularly 
pursued its authority." Utah R.Civ.P. 65B(d)(4). 
Petitioner fails to demonstrate how the trial court 
abused its discretion or failed to perform an act 
required by law. While Utah Rule of Civil Procedure 
65C directs a district court to determine whether a 
writ is subject to summary dismissal or whether it 
warrants a response, the rule does not set a time limit 
for such action. Moreover, it is not clear whether the 
district court was even aware of the petition, as it was 
filed in the underlying criminal case rather than in a 
separate civil action, as required by Rule 65C. 
Petitioner must file a notice to submit or other 
triggering document to obtain respondent's 
consideration of his petition. 
Finally, extraordinary relief may only be granted 
"where no other plain, speedy and adequate remedy is 
available." Utah R.Civ.P. 65B(a); Utah R.App.P. 
19(b)(4). Petitioner has an adequate remedy in the 
trial court for the relief he seeks. Petitioner may move 
the district court to dismiss the charges pending 
against him and properly serve the motion on the 
State. Petitioner must actively pursue the proper 
procedure in the district court before seeking relief 
from this court. 
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